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Maynard Solomon: 
Direct . 6.45 6b tee ee ce. «S288 


Herbert Gart: 
DireGt 2. ek Cac we ce se BRU 


- eorl3 Solomon-direct 
counsel. 
THE COURT: Just examine this witness, Mr. 

Newman. You called him. Get his testimony. 
What is the next question? 

Q For 1964 you obtained permission from 
Music Research, you do recall doing that? 

A Yes, I do. 

Q You ha@ correspondence with Richard Spottswood 
concerning -- 


THE COURT: It is in evidence, isn't Lt? 


MR. NEWMAN: There is more, your Honor. 


I am talking about 1964 now. 

THE COUPT: All right, I will take the 
letters. Offer them in evidence. Don't waste time. 

MR. NEWMAN: I am not. 

THE COURT: You are. I say you are. 
Offer the evidence. 

MR. NEWMAN: All right, I offer these 
four exhibits here. 

THE COURT: State the numbers. 

MR. NEWMAN: I will state the numbers 
on the previous ones. The previous ones -~ 

THE COURT: Please offer the exhibits. 


MR. NEWMAN: 96 and 97 in the pretrial 


Solomon-direct 


THR COURT: Now renumbered as what? 
MR. NEWMAN: Renumhered as that. 
THE COURT: They will he received in 
evidence, 
(Plaintiffs' Exhibits 96 and 97 were 
received in evidence) 

Q What was your understanding at that time, 
1964, of the relationship between Mississippi 
John Hurt and Music Research? 

A That they were his personal managers. 

Q What did that mean to you at that time? 

A Personal manager is one who tends to the 
hookings, tends to the welfare of an artist. 

Q Does he attend to recording rights? 

A In many cases they arrange for recording 
companies to record their artists, yes, that is one of 
their major functions. 
ay Q As a matter of fact, in this case the recerding 
rights were being handled by Music Research whom you 


termed as his personal manager, is that correct? 


A Apparently so in 1963 and ‘64. 


Q I am sorry? 


I said anparently so, yeS. A most unusual 
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arrangement. 
THE COURT: Don't volunteer. 
THE WITNESS: I am Sorry. 

Q I show you Exhibit dated October 23 on 
the stationery of Mr. Powell, addressed to Elektra 
Recordings and it says copy to Vanquard Recording 
Society. 

Did you receive that? 
THE COURT: Isn't that agreed to in the 
pretrial order? 


MR. NEWMAN: T am not sure. T think it 


A It was in my file. 
Q It was in your file and as a matter of fact 
that is your handwriting in the upper riqhthand corner? 
A That is correct. 
(9) So you did receive it? 
A Yes. 
THE COURT: He received it. The pretrial 


order says so. You are not to waste my time and the 


jury is asking a man whether he received a letter 


which the pretrial order says he received. I just 
won't have this type of procedure. Offer it in 


evidence and move along. 
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Solomon-direct 
MR. NEWMAN: I offer it. 


THE COURT: Received in evidence. 


MR. NEWMAN: Also the other documents which 
I will put on the record at your Honor's convenience. 

THE COURT: All right. Hand them to the 
clerk and they will be received in evidence. 

MR. CONCAGH: decuse me, could I take 
those numbers down? 

THE COURT: Yes, the clerk will read off 
the numbers. Isn't there a sheet which correlates the 
numbers? 

MR. VASSALLO: I think, your Honor, we 
reverted to the pretrial order. Isn't that 
true, Mr. Davidson, and we just assume that all the 
numbers are the ones we have? 


THE COURT: I tell each of you lawyers 


right now that every exhibit that was agreed to be 


received in the pretrial order may be offered 
without asking any witness to identify it or to look 
at it or whether he received it or not or any of 
that. None of that is necessary. 
MR. NEWMAN: I am not asking questions -- 


THE COURT: Please go forward. Frame your 
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next question. 

Q There came a time, did there not, Mr. 
Solomon, when you entered into neqotiations for a 
recording contract for Mississippi John Hurt? 

A Yes. 

Q With whom did you have those neqotiations? 

A Herb Gart. 


Q Did you after or during the time when you had 


some discussions with Herb Gart make any notes of the 


eek tance of the contract wnhich you wanted? 
A I did. 
Q Those are, in fact -- 

THF COURT: Are they in the pretrial order? 

MR. DAVIDSON: Yes, sir, they are. 

THE COURT: Didn't I just give you 
directions that you did not have to examine the witness 
about any document in the pretrial order? All you have 
to do is offer it in evidence. 

MR. NEWMAN: All right, I offer this in 
evidence. | 

VASSALLO : What is it? 
COURT: What is the number? 
DAVIDSON : 20. 


COURT: Received in evidence. 


ee Rene BERN YORE TFC PONE TLIAMLISE 
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(Plaintiffs' Exhibit 20 was received in 
evidence) 
Q At the time you were making these notes 
and having these discussions with Mr. Gart did you 
consider it essential that Mr. Hoskins siqn any 


contract entered into with Mississippi John Hurt? 


Q Did you want Mr. Hoskins to sian the contract 
with Mississippi John Hurt? 

A I would have preferred it, 

Q I show you the first page of Exhibit 20. 
Does it not say contract to be signed also by Tom Hoskins 


as personai manager and Herb Gart business manager? 


A It does at the request of Mr. Hoskins or 


Mr. Gart. Those were not my stipulations. 
(e) Tom Hoskins is all in capitals, isn't it? 
A Would you rephrase the whereas question. 
MR. CONCAGH: He is apparently trying to 
impeach this witness. I don't see any inconsistency. 
THE COURT: Please sit down. 
Q I draw your attention to the last paragraph 


of your notes on the first page where it says "If so, we 
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eorl9 Solomon-direct sy 
trust you will find all in order" that was part of the 
letter, was it not, that you were qoing to send to Mr. 
Gart? 

A That is correct. 

Q This was a letter you were going to send to 
Mr. Gart? 

A It is a draft of the letter that ultimately 
went to Mr. Gart. 

Q In that letter you were asking hin, 
were yourot, to please have Mr. Hoskins (representing 
Piedmont and Mr. Hurt both) and yourself sian and 


initial all copies and return to us for a counter- 


signature? 


~ 


A Yes, because provisions for their signatures 


had been made in the draft contract. 
Q Who made the provisions in the draft 
contract for the signatures? 
A Those terms were negotiated hetween myself, 
Mr. Hoskins and Mr. Gart. 
(@) Who caused the contracts to he typed up? 
A T did. 
It was on Vanguard's forms? 
Yes, sir. 


MR. NEWMAN: I would like to show this to 


eor20 Solomon-direct 


the jury. 

THE COURT: Sure. 

MR. NEWMAN: I believe your Honor has the 
copies of the contracts in this case. 

(Plaintiffs' Exhibits 13, 16, 98, 99, 100, 

101, 102 and 103 were received in evidence) 

Q I am going to show you exhibits which have 
already been admitted in evidence. 

THE COURT: No, no speeches. Just show 
Lt to him, 

Q Nos, 56,57, and Se. Could you tell us 
whether those -- those do come fromyour records, do they 
not, Vanguard Records? 

A Yes, they do. 

Q Take 56. That is an unsigned copy of. 
the contra ct in question, is it not? 

A Unsigned original contract, yes. 

That was in your files for what purpose? 

A As a record of what was sent to Mr. Gart, 

and for reference. 


@) Which of these was sent to Mr. Gart, 56, 57, 


A Both 57 and 58 and one other, I believe. 


I believe three copies were submitted. 


we lene ROR meme 16 PATIO TOIATICE 
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Solomon-direct 349a 

THE COURT: You mean an original and two 
carbons? 

THE WITNESS: An original and two carbons. 

THE COURT: All sent to Mr. Gart? 

THE WITNESS: Yes. 

57 isthe original, is it not? 

57 is the original. 

Whose handwriting is on the face of 57? 

Where? 

Let's take between the margins. 

THE COURT: Do we have a concession on 
this? Is there any argument about whose handwriting 
it is? 


A Herb Gart's. 


THE COURT: Do you deny that? 


MR. NEWMAN: No. 

THE COURT: It is Herb Gart's writing, let's 
go forward. 

Q There is a difference, is there not, between 

57 and 58, on the one hand, and 56 on the other hand, in 
that the siqnature portion for Tom Hoskins has heen 
physically cut out of 57 and 58 whereas it appears in 
56? 


That is right. 
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How did that come ahout? 
I don't know. I assume that he cut it out. 


THE COURT: Don't assume. Just tell what 


I have no idea. 
You have no idea how it happened? 
A No. 
Q When did you first notice that it had 
happened? 


A When I received the contracts in the mail 


accompanied by a covering letter from Mr. Gart shortly 


after December 30, 1965. 

Q When you received these back, did you look 
at them? 

A I certainly did. 

Q Did you notice at that time that the 
signature was cut out? 

A Yes, I did. 

Q Did you speak to anyone about it? 

A Yes, I did. 

Q To whom did you speak? 

A I spoke to Mr. Gart and I spoke to my 
attorney. 


0 What did Mr. Gart say? 
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A I asked Mr. Gart why Mr. Hoskins' siqnature 
had not been obtained. 

What did he tell you? 

He told me it was unobtainable. 

Did he say who cut the signature 

No. 

THE COURT: Did he tell you why 
unobtainable? 

A I don't recall, your Honor, but it may have 
been because he was out of town. It may have been 
because he was unwilling to sign, I am not sure. 

Q Did you get in touch with Mr. Hoskins 
and ask him why his signature was cut out? 

A No, I did not. 

Q Did you ever talk to Mr. Hoskins ahout 
this subject of his signature being physically excised 
from these contracts? 

x = Ne. 

Q Did you ever send Mr. Hoskins a copy of this 
contract? 

A No. 


Q Did you ever send Mr. Hoskins a copy of any of 


the Vanguard releases, I am talking ahout the John Hurt 


albums? 


Solomon-direct 
I have no idea. 
You heard the testimonyof Mr. Hoskins 
that he did not receive any? 
I have heard it. 
Do you have any reason to doubt that? 
I have no comment, 
Sorry? 
I have no comment. 
Q You have no what? 
A ~ I have no way of knowing one way or the 
other whether ‘he copies were sent to him or whether he 


receivedthem. 


Q You did not take any affirmative action to 


send Mr. Hoskins any copies of these records? 

A That is correct. 

Q Subsequent to the entering into of this 
contract or at the time you entered into this—contract 
with Mississippi John Hurt, you were aware that there 
was an agreement between Music Research and Vanguard 
Records, is that not so? 

A I am not aware of an agreement between Music 
Research and Vanguard Records. 

Q You are not t. this very day aware. 


I am sorry, I misspoke. 


Solomon-direct 
An agreement between Music Research and 
Mississippi John Hurt? 

A Yes. 

Q You were aware at the time that Vanguard 
entered into this contract with Mississippi John Hurt 
that an agreement existed between John Hurt and Music 
Research? 

A No, I was not. 

Q You werenot aware of any aqreement? 

A No. 


2 Were you aware that there was an arranqement 


which existed between Mississippi John Hurtand Music 


Research pursuant to which you felt obliged in the past 
to secure permission to publieh performances by Mississippi 
John Hurt? 

A They represented themselves to be his 
personal managers, yes. 

Q And you acted on those represetnations, you went 
to the trouble of sending letters to Music Research? 

A Yes. 

Q And those letters are in evidence. 

THE COURT: HOw would he know what is in 

evidence? Let's go on to another question. 


Q Did there come a time whenyou did learn 


eor26 


Solomon-direct 


that there was an agreement hetween Mississippi John 


Hurt and Music Research? 


A 


Q 


A 


Q 


A 


Yes, there did. 


When did that time come? 


In or about the spring of 1966. 

How did the news come to you? 
Mississippi John Hurt told me of it. 
What did he tell you? 


He told me that he had an agreement with 


Music Research Company -~- may I complete my answer? 


Q 


fe 


THE COURT: Yes, you asked for it. 
I have a little difficulty hearing. 


Mississippi John Hurt told me that he had an 


agreement with Music Research, Inc. which bound him not 


only to a management contract at a 50 per cent commisssion, 


but to a supposed recording clause and a publishing 


clause as well. He felt that -- 


he told you. 
A 


contract. 


THE COURT: Not what he felt. Just what 


He told me that he would like to break that 
He enlisted my assistance. 

THE COURT: When did this happen? 

This happered in the spring of 1966. 


Did you accept his offer to or his request 


eor27 Solomon-direct 
that you accede to his request to help him? 

A... At first not. 

Q Did you eusrnhually? 

A Eventually I told him that I did not want to 
become involved in it, but that I would refer him to my 
attorney. 

Q Your attorney is or was at that time? 

A Sanford Ross. 

Q 740 Fifth Avenue, New York, New York? 

A That is right. 

le) Is he in any way related to you hy blood or 
marriage? 

A No. 

0 How long has he been your attorney? 

THE COURT: Does it matter? The man said 
he was his lawyer. He sent Mr. Hurt to see his la «+7. 
‘t care if he knew him 20 years or two years. 

Q Is he still your lawyer? 

A Yes, he is. 

QO I show you Exhibit 2°, which is a letter, 

of a letter, dated May 19, 1966. 

THE COURT: What is the question? 
9 Did you in any way assist in the writing of 


that letter? 


Solomon-direct 
I believe so, yes. 


Did you in fact type it up on your type- 


I think so. ‘ 


That is the same typewriter that typed the 


notes for the contract that we looked at earlier, is 


that right? 
A 
Q 
A 
signed it. 


Q 


I don't know. 
Then you had Mississippi John Hurt sign it? 


I didn't have him sign it, no, sir. He 


You typed it up. 


MR. NEWMAN: I offer this in evidence, your 


THE COURT: Is it on the pretrial list? 
MR. DAVIDSON: Yes, sir, 29. 
THE COURT: Received in evidence. 


(Plaintiffs' Exhibit 29 was received in 


evidence) 


: 


At the time that letter was written you knew 


there was a contract that was to be broken or gotten out 


of, is that right? 


A 


Q 


Yes. 


With Music Research? 


Solomon-direct 
Yes. 
ae 

Music Research had some receipts at least 
on paper, is that right? 

A Yes. 

Q Music Research had rights at least on paper 
with respect to the recording of music of John Hurt 
and the publishing thereof, is that correct? 

A Yes. 

MR. CONCAGH: I object as to what this 
witness' knowledge was or the legal significance. 

THE COURT: He said he knew he had rights 
at least on paper. So I assume that is a broad 
enough question so he can answer. 

Q Wasn't it in fact Bick Vatcenen who called 
to your attention the fact that John Hurt had a contract 
with Music Research? 

MR. CONCAGH: I object. He is contradicting 
his own witness. 

THE COURT: Please read rule 607 of the 
rules of fedavat evidence. 


MR. CONCAGH: I understand. 


THE COURT: When we recess, read the rules and 


you won't be making that objection. 


A What is your question? 
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MR. NEWMAN: I will ask the reporter to 
read the question back. | 
THE COURT: No, frame it aaain. We can't wait 
for that. 


Q Was it Dick Waterman rather than Mississippi 


John Hurt who called to your attention the fact that 


there existed in the spring of 1966 a contract ~ith 
respect to the recording rights hetween Mississippi 
John Hurt and Music: Research? 

A Dick Waterman senonpanied Mississippi 
John Hurt on the occasion that he wrote this letter 
to Mr. Ross. 

MR. NEWMAN: t ask the witness be directed 
to heaves my question. 

A The answer is no. 

Q Mr. Solomon, the answer is no? XY am sorry, 
Z have trouble hearing you. 

A Would you clarify your question, sir? 

Q Rather than John Hurt, was it not Dick 
Waterman, prior to the date of the letter which has been 
passed to the jury signed by John Hurt, who called to 
your attention the existence of the Music Research 
contract? 


A I don't think so. 
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Solomon-direct 

Q You don't think so? 

A. f don’t think so. 

Q I showyou Exhibit 27, a letter dated April 
20, 1966 to you and ask you whether that 
would in any way cause you to change your testimony on this 
point. 

A I see no need to change my testimony. 

Q. Noes not this ieee -- is not this letter 
deted April 275, 1966 and it says you asked if I wanted 
you to bveak the contract that exicts between John and 
Music Research, Inc. I am enclosing a copy of it so you 
can look ic over and make your own decision on that. 

Did you get a copy of that? 

A Yes, I did. 

Q Therefore you knew of its existence shortly 
after ».oril 20, 1966? 

A Of the existence of the contract with Music 
Research, yes. 

0 You knew its terms? 


A No, I did not. 


Q You had a copy of it in your possession at 


any rate, didn't you? 
A I don't believe so. 


Q Is it vour testimony that no copy of the 
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contract came with Exhibit 27? 

A Does it so state? 

@) It does so state. I am asking you whether 
according to your recollection a copy came or did rot 
come? 

A Perhaps, perhaps not. 

Q I show you Exhibit 28, which is an undated 
letter to you, at least to a person named May:ard from 
Dick Waterman, and ask you whether that in any way 
causes you to change your testimony as to whether you 
physically received a copy of the Music Research-John 
Hurt contract? 

A This letter states, “aynard, I wrote and 
mailed the letter las’ night -- 

THE COURT: Just answer the quescion. 
Do you stick to your prior statement? 

A I stick to my prior statement. 

Q That is you don't know whether you got the 
contract? 

A ~ believe I did not. 


MR. NEWMAN: Your Honor, I offer Exhibit 


28 and I offer it for the limited purpose of showing 


the ceceipt of the agreement, not for its content, 


Exhibit 27. 


Solompne=direct 
THE COURT: If they are in the pretrial 


order, they may be offered. 


(Plaintiff's Fxhihits 27 and 28 were 


received in evidence) 


THE COURT: I am afraid I am going to have to 


break at this hour. 


Members of the jury, we will be in recess 


until about 10:15 tomorrow morning. Please don't 
discuss the case. Keep an open mind. 

You may withdraw. 

You may step down, Mr. Solomon. 

(Jury left the courtroom) 

THE COURT: I would like to see all of you in 
the rebing room in about three or four minutes. tT wilt 
send foryou in about two minutes. 


(Adjourned) 
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RANSCRIPT OF PROCEEDINGS BEFORE BRIEANT, D.J. DATBD 362 
eorm 1 OCTOBER 24, 1975 doa 


MUSIC RESEARCH, INC. 
vs. 
VANGUARD RECORDING SOCIETY, INC., 
Defendant, 
vs. 
HERB GART, 
Third-Party Defendant. 


October 24, 1975 
10:15 a.m. 


(In open court; jury not present.) 


THE COURT: As the result of an informal confer- 


ence I have had with counsel it has been indicated to the 
Court that plaintiffs' case do not intend to play any covered 
or tapas =o the jury. Ami correct in so stating? 

MR. NEWMAN: Yes, your Honor. Of soursse Ws 1% 
in rebuttal in the event there is an issue made by thé 
defendants. 

THE COURT: All right, ws will bz in recess 
a brief psriod. 

(Recess) 

MR. VASSALLO: Your Wonor, may counssl put a 
stivulation on the record? 

TH COURT: Yes, sir. 

MR. VASSALLO: Dsfsndant vanguard, your Honor, 
has stipula' 1 to a @isconzinuance and dismissal with 
prejudice and without costs «n cither party of its clain, . 


third-party claim over against defendant Gart. 
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MR. CONCAGH: It is stipulated and agreed to by 
defendant Vanguard. 

THE COURT: All right, it is stinulated and agreed 
that the third-party complaint aqainst -- I take it that 
both defendants, Gart, Inc. and ths individual defendant? 

MR. CONCAGH: It was styled doing business as, 
but it is our intention to dismiss both Gard individually 
and his cornoration, your Honor. Correct. 

THE COURT: It is so ordered and Mr. Gart 
dropped as a party and you are released from fi ther 
yarticipation in “he +yial. 

MR. VASSALLO: Thank you, your Honor. 


THE COURT: All Fight, bring in the jury. 


(Jury present. 


THE COURT: Mr. Solomon, coms back on th2 wi*ness 
stand, please. 
MAY N A RD SoLOMON , resumed. 

THE COURT: Good morning, members of the jury. 

You may be wondering why we ars starting lates. 
All I can sav to you is that you havé my assurance that it 
is not through anybody's fault. The Court does intend to 
proceed as promptly as nossible. 

I would also inform you at this time that the 


third-narty complaint, against Mr. Herbert Gart, doing busines 
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as Werb Gart Management, Inc. is no longer befor2 you and wil 
not require any décision on your nart. For that reason Mr. 
Vassallo, who has been sitting at the counsel table here, 
-is now no longer there and you are not to sneculate about 
why or under what circumstancés that has occurred and you 
will no longér he requested +o décids any controversy or 
disnute bstween Vanguard Recording Socisty, Inc. and either 
Mr. Gart or his corporation. 

All right. Please proceed. 


MR. NEWMAN: Thank you, your Honor. 


DIRECT EXAMINATION CONTINUED 


BY MR. NEWMAN: 

Q Mr. Solomon, did you not become aware in October 
of 1964 thac Music Research had a contractual relationship 
with Mississippi John Hurt? 

A No. 

Relating to recordings? 

A No. 

9) I show you fxhibit 16, which is in evidence. 
is a document which you reczived. It has your inscription, 
"Pile," in the upper righthand corner, does it not? 

A Yes, it does. 

9) In your handwriting, correct? 


A Yes. 
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(@) Does the letter not say, "This is to advise you 
that neither Mrs. Louisa C. Il. Snottswood nor her husband, 
Mr. Richard L. Snottswood" -- 

A This letter is not addressed to me, sir. 

0 * was received by you, was it not? 

A Yes, Lt was. 

10) It says, "Copy to Vanguard Recording Society," 
at the bottom, dows it not? 

A Yes, it dogs. 

Q "This is to advise you that neither Mrs. Louisa 
C.H. Spottswood nor her husband, both of whom are defendants 
in the subject cause of action, referring to the caption, 
have any. rights whatever in and to or perform any part of 
the contract of Music Research, Inc. with John S. Hurt, also 
known as Mississippi John Hurt." 

It goes on to say: “This is also to advise you 


that although Mrs. Louisa C.H. Snottswood may have physical 


possession of masters, mothers and stamners of the music of 


John Hurt and others, she does not have nor will any 


purchaser of these masters, mothers and stampérs have any 
right whatsoever to produce records from them since such 
is an incident of the aforesaid contracts and is vested solel 


in Music Research, Inc. of which corporation neither Mr. or 


. a: ) 
Mrs. Spottswood is an officer or cmployze or agent of any 
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Didn't you learn from that that there is in fact 
a contractual relationshin between Music Research and John 
S. Wurt? 
A I did not because it was not a matter of concern 
+o mea nor was the letter addrassed to me. 
Q Was it not a fact, howéver, that you were and had 
bean in October of 1964 putting out records containing 


music of Mississivpi John Hurt? 


eT CS LTT 


A Tha Newnort recordings, yes. 
Newoort recordings? 


« Nawpnort recordings on which we had contracts, 


oO . I show you just to refresh your recollection 


Exhibits 27, 28 and 29, about which we talked yesterday. 


Those being the two letters to you from Mr. Dick Watermin 
and the letter that Mississinni John Hur® signed on May 19, 
1966, which you said you typed. After recsiving a copy of 
the contract between Music Rsessarch and Mississippi John 
Nurt, as reflected in the Waterman letters, did you then 
take any action with respzct to that contrac<c? 


A No, I did not. 


concerning th: exist:ncs of such a contract? 
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No. 
Did you not in fact racéive a letter from Mr. 
George Goldstein of Philadelphia, Pennsylvania, representing 
tha Hurt estate, inquiring about ths contract and asking you 
for any information which you might have concerning it? 
A Yes, at a latar date. 
Q Was that not in or about August of 1966, after 


the dates of the exhibits bsfore you? 


A Yess. 

9 Do you recall what you said to him? 

A No, iden it. 

Q Did you not, in fact, dany that you had any infor- 


mation on the management ntract between Mr. Hurt and 


Music Research, Inc.? 


A Yes. 


0) Referring to a lettsr dated Augus: 26, 1960, 
which is Exhibit 36. 
MR. NEWMAN: I off2r this in evidence, your 
Honor, and I would like to read 12. 
THE COURT: * is in ths order? 
MR. NEWMAN: Yes, sir. 


___ THE COURT: Received in evidence. 


(Plaintiff's Fxhibit 36 received in evidence.) 


(Mr. Netyman read Plaintiff's Exhibit 36 in 


, 
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evidence to tha jury.) 


MR. NEWMAN: May I pass these documents to the 


| 
Tis COURT: es. | 
| 


9) In fact you did hav2 information on the management 


contract between Music Research and Mr.lurt, did you not? | 
A Not in the context of Mr. Goldstsin's letter to | 
i 

(9) You had information concerning the contract, 
that a fact? 

A Not information that was relevant to his inquiry. 

0 You mad2 that determination when he asked you 
for information? 

A I certainly did. 

19) Subsequent to 1966 did you continue -- did you 
regard the contract between Music Research and John Hurt as 
being in effect and valid? 

A No, © G@id not. 

@) You regarded it as being invalid? 

A That's right. 

(9) And of no effect whatsoaver? 

A That's right. 

Q And since it was invalid it did not nsecd to be 


broken; is that right? 
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A I don't understand the question. 

THE COURT: I don't either. Frame another 
question, Mr. Newman. 

Q Did you take any steps subsequent to 1966 to 
attempr. to break the contract batween Music Research, Inc. 
and Mississinvni John Hurt? 

A No, E did not. 

9) Are you certain of that? 

A Yes. 

MR. NEWMAN: I show you an exhibit, which, your 
Honor, was only received pursuant to this case and is not 
on the exhibit list, it is marked as Exhibit 86 and it comes 
from the defendant and, of course, is therefore known to 
them. 


THE COURT: All right. 


(0) I show you Exhibit 386 and ask you if that is a 


copy of a letter which you wrote? 
A Oh, ves, after the institution of the present 
livigation. 
9) You did writes this letter? 
THE COURT: I thought it was written in 1971. 
THE WITNESS: Yes, in 1971. 
THE COURT: All right, not aftsr the institution 


of this litigation. This litigation was instituted in 1973. 
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Frame the next question. 

MR. NEWMAN: Is this received, your Honor? 

THE COURP: Yes, I will reeaive it, 

(Plaintiffs' Exhibit 86 received in evidence.) 

@) Mr. Solomon, did you not address your lawyer, Mr. 
Sanford Ross, Dear Sandy -- 

THE COURT: This is in evidsenca. You may read it 
to the jury. He admitted he sent the letter. You can pass 
a= to the jury or read 1+ to them, but 
about a document already admitted in evidence. 

(Mr. Newman read Plaintiffs' Exhibit 86 in 

évidence to the jury.) 

Q) Was that letter of authorization from Hurt 
in 1966 the one you just had in front of you? 

A That's right. 

You have to snpéak up so the jury can hgéar you. 

t was not a letter from, Hurt to me. 

Hurt to you meaning Sandy? 

A es, correct. 

@) Dogs this help you change your t2stimony as to 
whether or not you did take any stens subsequent to 19646 to 
break or atteamnt +o break the contract between Music Research- 

MR. CONCAGH: Objaction to the auestion. 


-~- and Mississinni John Hurt? 
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THE COURT: think the latter is in evidence. It 
shows what tha man did. There shouldn't be any dispute about 
it. He admits it is his letter and he admits that Sandy 
Ross is his attorney, so let's try somathing that is not 
being disputed. 
Next question, nleasse. 
MR. NEWMAN: Yes, your Ilonor. 
1@) I show you Exhibit 63 and ask you if vou can tell ! 
Ms what that is? , 7 
THE COURT: Is it in the pretrial order? 
WR. NEWMAN: Yes, it is, your Honor. 
HE COURT: Offer it in evidence. 
(Plaintiffs' Exhibit 63 received in evidence.) 
Was Exhibit 63 sebcaped by you, Mr. Solomon? 
A Partially. 
Oo Which part was prepared by you and which part was : 


prenared by someone els2? 


A A good deal of the information on it was supplied i 


by various emnloyses of Vanguard nertaining to costs of 
recordings, royalty =xpsnsés, production costs. Other 
information was supplied by our accountant portaining to 
overhead, profits and loss¢s. 

a) Was it prepared b6 you when or under your 


direction? 
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MR. CONCAGH: Excus2 ma, your Honor, I cannot 
hear the witness. 

THE COURT: All right, vour own lawyer can't hear 
you. Pleass speak un. 

Next question, please. 

A It was prevared under my direction sometime last 

summer in r2svonse to a raquest from Music Research's 


attorneys. 


te) I direct your attention to the second page, which 


is unnumbered, which is headed, "Direct Costs, The Last 
Sessions of Mississippi John Hurt." In particular to the 
line, "Engineering, programming, mixing, editing, 60 hours 
at $90." Will you tell ms how you arrived at.that figure? 
A Yes, those are reflec’:ed on our engineering 
worksheets. 
(@) Is it your testimony that 60 hours of snqginesring,. 
vrogramming, mixing and editing was required? 
A Oh, yes, that is a minimum amount. 
0) No you have those underlying workshests? 
I believe so. 
Were you not subnoenazd to bring hem into the 
Not to my knowl:dg2. 


MR, NEWMAN: I bsliavs that is covered by the 
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subpoena. 

MR. CONCAGH: I object to that comment. 

THE COURT: Yes, the jury will disregard counsel’s 
comment. If they are covered by th: subpoena, Mr. Concagh, 
produce them, please. 

MR. HEWMAN: I ask for their production. 

MR. CONCAGH: Do w2 want to have this colloquy 
before the jury? 

THE COURT: 2 want to move this trial along oe 
I will waste tan minutes if I send this jurv out of the 
courtroom. You have the subposna in front of you. Tf they 
are covered, hand them un. 

MR. CONCAGH: I have giv2n Mr. Davidson ths file. 
You hava it. 

THE COURT: Mr. Davidson, please come forward 


file. 


0 Will you show us within th2 file the documents in 


response to the subpocna whire ths records which underlie 
this particular éntry ars? 
A I have not ‘seen any suhenens: I don't know what 
refersnce -- 
THE COURT: He has asksd you a question. He has 
asked you to find in those papzrs nroduced from your records | 


which papers th2rs are that substantiat: this snginsering 
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cost fiqure? 
THE WITNESS: They aré not present. 
Q Did you cause a diligént search of your corpora- 
tion's records to ba made pursuant to tite subooena? 
A No, 1 did not. 
THE COURT: You did not? 
You did not? 
THE COURT: He says he did not, let's go on 
next question. 
you ‘racéive a sunpoznia? 
WITNESS: No, I did not, 
19) id your lawyer recaive a subpoena, to your 
knowledge? 
THE COURT: How would he know? Let's go on 
something elsa. 
Q I ask you the sams question with respect to the 
enginetring, programming, mixing and editing entry of 40 


hours at $90 under the third page haaded, "The Best of 


Mississippi John Hurt." Do you have in court here tuday the 


records underlying shat entry? 
No, I ado not. 


THE COURT: Hand up ths original of the subnoena, 


MR. DAVIDSON: Your Honor, I believe I served the 
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original. I am sorry I misplaced my cony. 
THE COURT: I want the original, the one that is 
filed with the Court. 
All right, I will take care of it when the recess 
comes, 
Q This document purnorts to be what, Mr. Solomon? 


A This document purports to be a skztch of tha 


5 ee 8 ee <n  —ne eeR aeeeneeeee —oor 


income and costs pertaining. to th= last two recordings that 


we issusd by Mississinni John Hurt, "The Last Sessions" 
and "The Best of Mississippi John Hurt." 
fa) What do .you mean hy "skstch?" 
THE COURT. Is tL on the wretrial liat? 
What is the number of tha paper? 
MR. NEWMAN: 63. 
THE COURT: Offer it in evidence. 
THs CLERK: has b¢én received. 
THE COURT: sn2zaks for itself. 
MR. NEWMAN: am afraid it doesn't speak for 
itself entirely. Nz says it is a skatch. I would like *o 
know what h2 means by "a sketch.” 
A Obviously it is not an accountant's statement in 
any kind of final form.’ 
‘@) Is it intended to be accurate or not? 


A It is intendsd to b+ accurats within reasonable 
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What are those limits? 

A W2ll, for example, on the very first item, the 
cost of pressings during the period in question ranged from 
72 to 82 cents. We arrived at an average price of 70 cents 
without consulting the original documents on the reasonable 


assumption that anproximately half of the recordings were 


| 
| 


sold prior to certain price incréases and our pressing costs. 


Q Are there »2ther estimates contained in this 
document? 

A Yes, and it se states, sir. 

Q Where does it so state? 

THE COURT: It is in evidence. It speaks for 
itself what it states. Please move along. If you want to 
show tha document to the jury, you can, but let's move ilong 
with =ALS trial. 

(a) This purnorts to be a skstch, as you say, of the 
income received from the two -- tha third and fourth Missis- 
sinpi John Hurt records? 

A That is right. 

(9) + is bas2d on sstimat2s? 

THE COURT: Ue told us that. 

Yes, sir. 


Your testimony is that this document says that it 
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is based on estimates? 

THE COURT: He told us that, too. 

The jury heard this witness say that they 
repres2nt astimates. Plaase let's go forward. 

1@) Does not the document say that the allocation for 

i 
advertising and promotion is an estimate and not that the 
entir2 document is an estimate? 

A You didn't ask me that question, sir. Yes, tnat 
does say that and it also says that this is an estimate 
because it shows a range of pricss. 

Q You are pointina to two entries under direct 
costs on page 2? 

A That is correct. On nage 3 as well. 

Q Are there any other escimaces other than those 
we just refsrred to? 

A Yes, the entire pags 4 is devot2d to estimates. 

QO. What about pages 2 and 3. Ars there any acbas 
on thos2 pages? 

A I have already answered the question. 


THE COURT: Answ2r it again so maybe we can under- 


Yes, the price of the pressings. 


Other estimates? 


1 
| 
' 
1 
The price of the jackets is an estimate. | 
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(9) I am referring to other entries. You have 
mentioned those? 
A Apart from those that we have mentioned? 


1) Yes. 


records and inventory shrinkage is also an estimate. 
(@) Mad by whom? 


A By Our accountant. 


1 
A I baliseve that the entry for cost of defective | 
| 


©) What ahout the figure for enginezring, programming:, 
mixing editing; is that an estimates? 
A No, 16 1S not, 
@) What about promotion and advertising? 
t so states. 


That is an estimate? 


MR. NEWMAN: I hand this to the jury, your Honor. 
THE COURT: All right. 
0) Did you understand Mr. Hoskins to be the 


personal manager of Mississipni John Hurt? 


A Yes, sir. 


fa) What is your understar ding of the term "personal 


Manager?" 
A Personal manager is onze who normally attends to 


the honkings and arrangas for th: q:inzral wzlfare of his 
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Is that as opposed to a business manager? 

Yes. 

Is a business manager one who attends primarily 
; accounting and the business aspects of an artist's 


car2ér as opnosead to obtaining bookings and other engagements) 


A Normally. In many in: *arces the business manager | 


is also th hooking agent. 
Q So a personal manager attends also to obtaining 
recording contracts; is shat correct? 
A Yes. 
MR. NEWMAN: No further questions, your Honor. 
THE COURT: All right. Do you want to cross 
examine him? 


MR. CONCASH: No thank you, your Honor. 


THE COURT: You may step down, sir. 


(Witness excused.) 


THE COURT: Call your next witness, please. 
MR. NEWMAN: Herbert Gart. 

HERBERT? Gag? , called as a witness by ths 
plaintiffs, having first besn duly sworn, testified 
as follows: 

THE COURT: Mr. N2wman, you may examine him. 


MR. NEWMAN: ‘Thank you, your Honor. 
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DIRECT EXAMINATION 
BY MR. NEWMAN: 
Q Mr. Gart, where do you live? 
A IT live in 5; bury, Pennsylvania. 
Is that in Bucks County? 
Yas. 
Where do you work? 
I work in New York City. 
ilow old ar2 you? 
a7. 


@) What is vour occunation? 


A I am a nérsonal manager and I have a recordina 


nroduction récord comnany. 
@) Psrsonal managz2r of whom or what? 
Of various musical artists and actors. 


How long have you been in the music hbusinsss, 


14 to 15 years. 
What wer2 you doing befor? vou had your present 
occupation? 
A I went to colleqé and owned a donut shon. 
0 Have you he2n on your own since then? 
Yes. 


Did there come a tim: when you made a suggestion 
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to Tom Hoskins that Vanquard Records might be interested in 
recording the music of Mississipni John Hart? 

A Yes. 

9) Was it vour suggestion? 


Yes. 


THE COURT: Can you all hear him, members of the 


JUROR NO. 1: No. 
THE COURT: Pléase sneak up. 


THE WITNESS: All right. | 


! 


9) Did Mr. Hoskins give vou any authority *o conclude: 


a dsal with vanguard on behalf of Music Research and 
Mississippi John Hrt? 
MR. CONCAGH: Objection. 
THE COURT: Sustained. 
(9) Did Mr. Hoskins authorize you to make contact 
with Vanguard Recording Socixty? 
A Yes. 
(@) Were vou aware at that time of an agreement 
between Mississippi John Nurt and Music Research? 
A I was awara of it. 
19) 
a deal hetween Vanguard Recording Society -- 


MR. CONCAGH: Objection. 


CAME Rt RE TREY SID T SeAMeTrHe te SONIDO TiN 
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Yes, I already ruled on the prior 


objection. 


=  -eeee eee eee ab seen tees see 


MR. NEWMAN: I tried to lay a foundation. 
THE COURT: That is not the way to do it, Mr. 
Newman, as you well know. 
Q Did you then go to Vanquard Recording Society? 


A Yas. 


+ + Smee ter aennRR ee Seem 


THE COURT: Just so that my ruling is clear; he 


may be asked about conversations hz= had with Mr. Hoskins. Hel 


may be asked about written agreements or documents exchanged 


between himself and Mr. Hoskins. He may be asked about 
anything he did or said, but he certainly cannot be asked to : 
give a legal conclusion. 

MR. NEWMAN: I understand, your Jlonor. 

THE COURT: Please continue. 

9 In your conversations that you had with Mr. 
Hoskins rigard'. ng tha approaches to be made +o Vanguard 
Recording Society, what, if anything, was saic by Mr. Hoskins; 
in ths way of instructions to you as to how the contract was | 
+o be concluded? , 

THE COURT: _ First I would like to fix the tims 
and place of the conversation. Who was presont. If there 
is more than one conversation, I will take them one at a 


time. 


Q 
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Did any conversations covering that topic take 


place between you and Mr. Hoskins? 


A 
Q 
A 
Q 


A 


Yes. 

How many? 

Once or twice. I am not sure. 
When did they take place? 


During the very beginnings of discussing an 


agreement with Vanguard Records. 


QO 
A 
Records. 
0 
A 
1@) 
A 
Q 


question. 


R:zcords. 


YT am sorry, Mr. Hart. = cannot Hear you. 
y y 


During the first pars of talking Co Vanguard 


I don't know the dates. 


Tn late 1965 or thersaboucs? 
Yes. 

Tnat was the first conversation? 
Pertaining -— 


To the subject I mentioned in my earlier 


Yes. 


Was thers: or was there not a subsequent conversa-~ 


Yes. 
When did that take place? 


When I reczived a draft contract from Vanguard 


oy 


i) 
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(9) In ths first of these conversations, what 
instructions, if any, did Mr: Hoskins give to you -- 

THE COURT: What did-you say to him and what did 
he say to you with rafarence to Vanguard Recording? 

MR. NEWMAN: I am limiting it really to the 
instructions -- 

THE COURT: I am not going to take it because 
instructions imnorts into ths question a legal conclusion. 


(9) What did Mr. Hoskins say to you about who should 


Sign and conclude the daal with Vanguard and how it should be 


done, if anything? 
A As =O who should sign and coneclud: “h= deal, 
nothing was said. 
As to how it should be gone about, it was stated 
that I should try to get a contract with Vanquard Récords. 
It was a continuation of our previous éfforts to get a major 


recording agreement for John Hurt. 


| 


! 
| 
| 


fe) Was th#r= anything said in the second conversation 


as to who -- let ms first finish with this first one. Was 
thers anvthing said in the first conversation by Mr. Hoskins 
to you as to who was to siqn the final agreement when it 
was prénared in final form? 

MR. CONCAGH: I ohject as asked and answere’. 


THE COURT: In the first conversation? 
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MR. CONCAGH: 
THE COURT: Ll wa it be answered. 
No. 
I am sorry? 


No. 


Q What about in the s2cond conversation? 


| 
| 


A In the second conversation we had a draft in front| 


of us which contained Mr. Hoskins' signaturs as well as mine 
and John Hurt's, 

THE COURT: By that you méan you had a paper 
had a siqnature let set aside for his use? 


THE WITNESS: = am sorry, a signaturs line. It 


| 


was then, we went through the entire agreement including the . 


fact that he had to sign on behalf of Piedmont. 

Q Did you and Mr. Hoskins in that meeting discuss 
when and how tha signatures were to ba affixed to the final 
contract when it was prepared? 

A Ne. 

0 In ether of thess conversations did Mr. Hosins 
say to vou that you were authorized to execute an agré=emsnt 
on behalf of Music R2s¢arch with Vanguard? 

MR. CONCAGH: Objection. 
THE COURT: = think hse is asking for specific 


not for a legal conclusion. Did h= ever say that 
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you. I will let him answer that. 


No. 
THE COURT: You have | _2n sitting in the court- 
room, have you, Mr. Gart, during the entire trial? 


THE WITNESS: Yes, excapt for an hour yesterday 


MR. CONCAGH: Withdrawn. | 
| 
| 
t 


I show you a cony of a dedaskrien in this case -- 
THE COURT: No, no. Mr. Gart, do you recall being 
€xamined under oath at the deposition and being asked this | 
question and giving this answer. | 
Will you give the page number so Mr. Concagh can : 
check it out. | 
MR. NEWMAN: All right, I wilk do it that way. 
Q At the continued examination of vou in ceascntek | 
with this case on August 30, 1974, at page 11 of the 
+ranscript, line 10, were you asked this question and did you 
giv2 this answer: | 
"© At any time from the date you first informed Tom | 
becuse ee +he nossibility of a Vanguard Recording contract 
to the time the contract was apparently executed, that is, | 
on or ahout say up to January 1, 1966, did Tom or anyone at | 
| 


Music Research ever authorize you whether in writing or 


verbally to exscute any such agré2zm.nt on bshalf of Music 
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research? 
"A No; nor did 1. | 
A Isn't that what I answsréd before to your previous 

question, that I did not gét authorization to sign on behalf 

of Music Research. I thought that was the question you asked| 


me when I said no. 


anoth=r question. 


9) I am showing you, Mr. Gart, Exhibits 56, 57 and 


y 
| 
i 
THE COURT: Do not argue with the witness. eveien | 
i 
| 
| 


58 in ¢vidence, which are three versions of the Vanguard- | 
Hurt agreement. You notics on two of those the place for 
the signaturs of Tom Hoskins is cut out. 

MR. CONCAGH: Your Honor, there was a comment 
made by counsel that thers are thres versions of the 
Vanguard agr2ement. I would move to strike that. 

THE COURT: Frame2 a new question. I will sustain 
the objection to th2 questior 

QO = Yee wilt tics that the thre2 exhibits hefore | 
you, 56, 57 and 58, that on two of them the place for the 
Signatur of Tom Hoskins has bézn cut out? 

A Yes. 

Q Nid you do that? 

A No. 


Do you know who did? 


A No idea. It doesn't make any s#nseé at all. 
THE COURT: At the time that you signed, was that 
signature line still there?. 


THE WITNESS: Yes, it was. 
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What did you do with the contract after you signed, 
| 
A I signsd the contract at the sams time that John | 
Iurt signed the contract. | 
9) What did you do if anything with it aftar that? ) 
A I was at Vanguard's offices at the time in their 
building. 
QO I asked you what you did. 
A I then tock the contracts with me back to my 
office. 
0 Did you ke2p them there or did you do something 
@élse with them? 
A I kept them there. 
@) Obviously they are not there now, so what didi you . 
do atter that? | 
A I waited quite somstim2 for Tom to come back from | 
whatever field trip he was on for him to sign as well, and 
at the 2nd of Nacemher when I had not yet seen him, I sant 


the contracts back *o Vanguard for Vanguard to collect his 


siqnaturs whenever it was that ht showed up hsecause *he 
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matter had to move forward for John to gét his mongy 
start making records. 

fe) Did you on or prior to tha signing by you of 
these documsints have any conversations with Mr. Solomon in 
which tha e¢xistence of an agqr2emeant between usde Research 
and Mississippi John Hurt was touched upon? 

A Could you ask me the first vart of that. The 


time neriod again? Prior to when? 


ee + ee 


18) I said on or prior to the time wh2n you put your 


signatur2 on these documents that you have before you. 


A Yes. 


fe) How many such conversations did you hav:? 

A Two, possibly three. 

@) When did thoss <ake places? 

A The first took place when Tom Hoskins, John and I 
sat down with Maynard Solomon «+o discuss the possible terms 
of the agréem2nt. At ime, as he did before anyway, 
hé was told what he alrsaady knéw that John Hurt was 
represented by Tom Hoskins. 

9 On the question of whethsr there was any mention 
of the existance of an agreemsnt betw2¢en Music Reszarch and 
John Hurt? 


A No, that was an accented point. 


| 
12) That was what? : 


CUETO MRE TL TER AENEID OT HANTEAE 896 AIO TIME 


390 


Gart-direct 390a 
A That was an accented point; that John Hurt was 
represented by Tom HNoskins. . Thers was néver any question 
about that te anybody. | 


0 When was the next such conversation. You mentione 


A Tha second was relative to the rider attached. 
After getting their draft copy I had to make changes in the 


way they worded what Pisdmont Records would or would not 


there were two or three? | 
| 
| 
| 


agrees to do as far as not releasing further product during 
a certain period of time. ; 
19] When did this conversation take placa? 
A It took place, I am prétty sure, on the celenhone. 
Q Between you and -- 
A. -- and Maynard Solomon shortly after I received 
this draft. 
THE COURT: When would that be in years and month? 
THE WITNESS: That would b= early December, he 
first couple of days, I suppose. | 
Q Of 1965? | 
A Yes. | 
Q What was said, if anything. You did say something’ 
was said in that conversation concerning the managament or | 
the aqreeman= betw2én Music Research and John Hurt? | 
A Only relativ2 to the fact that, which was as toad 


| 
| 
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from the beginning, what Tom Hoskins was Piedmont Records 
and that Piedmont Records had agrzcd, had warranted that they 
would not release anv recordings on their own labsl during 
the term of the agr22ment und tox a certain period of time 
aftarwards, after which, of course, they could then rslease 
more John Hurt nroduct. + was brought up in that context 
only. 

@) Was there a third conversation on this subject 
between you and Mr. Solomon? 

A I don't really know. I can't remember wheth2r 
there was cr not. Thare may have b2én. 

@) Mr. Gart, in your experience in *th2 music 


business if somsonz owns an exclusive contract with an 


artist, would the signature of th person holding those 


recording rights also have to appéar on the recording 
agre22ment? 

A I would think so. 

19) Are you sur? ahout that? 

A Most of the time. You know, I don't know that 
thers are any hard and fast rules about that. 

Q IT am rafterring you to -~- 

A But I would think so. 


I refer you to your deposition, the second sessio 


aa 31 Gart-direct 

"O In your exnerience in the music business, if some- 
one holds an exclusive contract would the signature of the 
person holding his recording rights also have to appear on 


a recording aqrésment? 


Were you asked that question and did you give 
that answer? 

A Yes. 

THE COURT: Did you attend this recording session ! 
in early February of 1966 where Hurt performed for Vanguard 
in New York City? 

THE WITNESS: I did attend the first recording 


session. I am not r2ally sur2 of th2 dats of it, but I was 
COURT: When is your best recollection of the | 
TIE WITNESS: A little bit later than that. 
THE COURT: Later than February of '66? 


THE WITNESS: Possibly. If remambar the weather 


THE COURT: That was i° a hotel in New York city? 


wasn't that cold so I am not sure. | 
| 
| 


THE WITNESS: Manhattan Towers ballroom is the 
recording facilities that Vanguar.) uses most of the time. 


MR. NEWMAN: I have no further questions of this 


corm 32 
witness, your Honor. 

MR. CONCAGH: I have no questions at all of this 
witness, your Honor. 


THE COURT: All right, Mr. Hart, you may sten 


(Witness excused.) 

MR. NEWMAN: Your Honor, at this time I should 
like to read to the jury certain admissions that have been 
made by the failure ‘to respond to a request to admit. 

THE COURT: Before you go to that, can you finish 
wo with the Live witnesses? 

MR. NEWMAN: I have no further live witnesses. 

THE COURT: You may read the admissions. 

MR. POWELL : Your Honor, we have two expert 

One flew in from California. 
MR. CONCACH: I object to colloquy. 
THE COURT: Yes, I don't take that colloquy in 
' 
front of the jury. If you have any more live witnesses, put | 
them on. ‘The jury will disragard comments of counsel. 

Counsél, approach thé side bar. 

(At the sides bar.) 

THE COURT: Where are these so-called live wit- 


nesses and why aren't they hers? 


MR. NEWMAN: Your Honor, whis is a very simple 


ee mM wEtNE eS 
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matter. Mr. Powell did not know that I reachad the conclu- 
sion last night that their testimony at this point would not 

e needed by the plaintiffs and wz didn't intend to call 
-m. We intend to use them for rebuttal because we intend 
the defendant plans to call expert witnesses and we will 
=hem for tnak 
THE COURT: I am going right forward, gentlemen. 
MR. POWELL: I am sorry, your Honor. 
open court.) 


NEWMAN: Shall I mark this document or rsad 
COURT: If it is on file in the case, you 


MR. NEWMAN: It is a copy of one that is on file. 
THE COURT: Mark it for identification. 
(Plaintiffs' Exhibit 104 marked for 
identification.) 
THE COURT: Do you want to show it to Mr. Concagh 
so thers is no quastion about it? 
MR. NEWMAN: Yes. 


MR. CONCAGH: Could ws have a discuss. sn at che 


COURT: It is either a proper copy or it is 


not, I will send for the original. 


| 
| 
| 
| 
| 
| 
Side bar? 7 | 
| 
| 
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2 MR. CONCAGH: I will go along on the representatio 
3 that it is, 
4 THE COURT: All right. 
5 Members of the jury, these are requests for 
6 admissions and the law nermits a party to a civil suit to 
i write a notice to the attorney for the opposing party in the |! 
8 suit and ask him to admit certain facts. If he doesn't 
9 resnond to that notice, then those facts are deemed admitted 
10 for the vurposes of this lawsuit and you can treat an | 
| 
11 admission of that sort just the sams as if a witness that | 
| 
4 12 | you believe were to go on the stand and answer questions 
13 | and give the same information as is contained in the notice : 
14 to admit. | 
16 (Mr. Newman read Plaintiffs' Exhibit 104 for 
17 identification to the jury.) 


MR. NEWMAN: This is the document that 


admitt2d in svidence. 


| 
15 MR. NEWMAN: ‘Thank you, your Honor. 


20 THE COURT: All right, they are all in evidence. 


21 MR. NEWMAN: I just wanted to show them to the 


jury. 


THE COURT: What are you doing with Exhibit 91 


for identification? My bench notes de not show that I made 


| 


any ruling about that. 
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Do you have anything 2lsa? 


MR. NEWMAN: I also offcr it in evidence, your 


Honor, and also 92. 
THE CLERK: 92 was reccived. 


MR. DAVIDSON: Also Exhibit 90. 


THE COURT: You will have to chack with the clerk. 
MR. NEWMAN : We offer 90, 91 and 92, your Honor. 
THE COURT: Any objection? All right, they will 
be reccived in evidence. 
(Plaintiffs' Exhibits 90, 91 and 92 
received in evidence.) 
MR. NEWMAN: We also offir the recently subposnaed 
material which has been marked as Fxhibit 63 and is a 
business record of Vanguard Recording Society. I will show 


§£ to Me. Caoncagh. 


MR. CONCAGH: No objection to all the files we 
produced. 
THE COURT: Recéived. 


(Plaintiffs' Exhibits 63-A received in evidence.) 


37 
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THE COURT: Please proceed. 
MR. NEWMAN: I have nothing further, your Honor. 
The plaintiff rests. 
THE COURT: Both plaintiffs rest. 
MR. CONCAGH: At this juncture the defendant 
Vanguard has a motion. 
THE COURT: Yes, I will heer your motions in 
the absence of the jury. 
Members of the jury, will you retire to the jury 
room, Please, and we will take about a five-minute recess. 
( Jury left the courtroom.) 
THE COURT: I will resume with you in about five 
minutes. 


(Recess. ) 


(In open court - without the presence of the 


jury.) 

THE COURT: May we go back on the record, 
gentlemen. 

You may make your motion, Mr. Concagh. 

MR. CONCAGH: ‘Thank you, your Honor. 

Your Honor, I will hopefully cut to the core 
the basis of my motion by not referring unless absolutely 
necessary, to some of the facts and testimony. I know your 


Honor has followed it. 
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TIRE COURT: I would like you to concentrate on 
the fraud claim. 
MR. CONCAGH: Yes, sir. 
The defendant Vanguard Recording Society moves 
to dismiss the complaint of the plaintiff, Music Research, 
and dismiss its various causes of action. Dismissing -- 
THE COURT: You're wevine for a directed verdict 
under Rule 50 of the Federal Rulesof Civil Procedure. 
Please tell me about the fraud claim because I 
think you are on pretty good ground on all the rest of them. | 
MR. CONCAGH: There has been nothing shown cocie 
the testimony of this trial that any fraud was committed ! 
upon the plaintiffs in the action. At best, the testimony 
adduced that the plaintiffs' agent, Herb Gart, negotiated ! 
with Vanguard Recording Society on uchalf of his principal. ; 
It has been uncontradicted testimony. Indeed, the testimony . 


of the plaintiff, Tom Hoskins, has been that Herb Gart was 


5 
} 


the agent of Music Research to negotiate and conclude a 


for Music Research. 


At best there have been some fleeting references 


in this trial to some letters from an attorney in New York, 


the plaintiffs claim to have through that exclusive ownershi 


of the rights to the recording rights of Mississippi John Hu 


eo AAtaTIIntiiVcr 


| 
| 
having to do with a Mississippi John Hurt contract that = 


ese 
399a 


The proof in quantum of the plaintiff fails to 
establish any fraud perpetrated by any individuals either 
directly or indirectly associated with the defendant Vanguard 
Recording Society in this action on the facts which I won't 
burden your Honor with, the defendant Vanguard, pursuant to 


Rule 50, moves for a directed verdict on the cause of action ; 


| 
based upon fraud specifically because the burden of proof 
has not been carried by the plaintiff. 
THE COURT: Lf ene testimony of Mr. Hoskins is | 
believed with respect to his conversation with Mr. Solomon | 
at the recording session, which he places in February of '66,| 
and which the witness Gart says he thinks was somewhat later 
than that, although obviously not much later, wouldn't that | 
constitute a good fraud claim? If you assume that after | 
the conversation Mr. Hoskins in company with Hurt | 


also Mr. Gart attended this five or six hour recording sessioh 
and acquiesced in everything that was going on there : 
It is a question for the jury whether he could 
reasonably rely on that representation. 
MR. CONCAGH: Your Honor, I feel that that is 


insufficient to carry the burden of proof ona claim of 


fraud. 


jurors. 


| 
| 
| 
| 
| 
| 
THE COURT: If they believe his testimony, the 
| 
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MR. CONCAGH: Assuming the jury believe everythin 
that Mr. Hoskins said aad disbelieved everything that Mr. 
Solomon said, I feel the record fails to establish any fraud 
peraeeraced upon anybody. Indeed, the record supports that 
the fraud, if any, was committed upon the principal by his 
own agent who is cloaked with authority and I have some New 
York case law -- 

THE COURT: The agent said he did not cut the 
signature line off and he doesn't know who did and when he 
left it at Vanguard it was his intention that Mr. Hoskins was| 
going to sign ie. It was just apparently inconvenient to get 
ahold of him. : | 

The jury can believe that. That is the testimony! 
of an impartial person because Mr. Gart is out of the case 
and he cannot be liable now, the plaintiff has discontinued 
as to him and so has your client. 

I understood him to tell the jury that he doesn't 


| 
| 
know who clipped the signature line off and when he left it | 
at Vanguard's it was the intention that it was going to be | 


signed by Mr. Hoskins as soon as Mr. Hoskins could be located 


MR. CONCAGH: Again, your Honor, assuming that 
interpretation of the testimony were to be made by the jury, 


there is no finding of any proximate cause or any damage to 


and made available. That is what the man told us this | 
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the plaintiff Music Research as a result. 

Indeed, all the testimony supports a finding 
that Music Research cloaked with apparent authority his agent 
Herb Gart so they have no damage nor is there any ee 
cause. 

If indeed they were to find frauds in that 
specific instance, there is no damage nor is there any 
proximate cause to any damage. 

THE COURT: All right. Let me hear from Mr. 
Newman briefly, please. 

MR. NEWMAN: Mr. Davidson will argue this, your 
Honor. 

fe COURT: All right. 


| 
| 
| 
1 
] 
| 
| 
' 
} 
{ 
Mr. Davidson, what do you say the representation | 
| 
is that was made? | 

| 

° 


MR. DAVIDSON: There are several things, your Honor 

In the first place, there are certain representa~ 
tions that were made and there are also certain concealments 
that occurred. A cause of action in fraud can also be 
grounded upon concealment of material fact. 

THE COURT: I don't see that here. There is no 


fiduciary duty that I cdn find between Vanguard and your 


client. 
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MR. DAVIDSON: Your Honor, it is our position 
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when Maynard Solomon knew that Tom Hoskins was involved in 
thesa negotiations and there is testimony from Mr. Gart, 
there is testimony from Hoskins, that a four-person meeting 
occurred prior to the beginning of all this, when he puts 
the place on the contract for Tom Hoskins to sign his name, 
they become intimately related contracting parties and when 


he then clips one of the Signatures off, I think he is under 


| 
a duty to reveal the fact that he Signed that agreement withoht 


approval or permission -- 

3 THE COURT: I reject that. I fina no duty on 
Vanguard, which coi be founded on an omission to disclose 
something. I think you will have to come and tell me about 
the affirmative representations that you Say were made that 
were knowingly false and reasonably relied upon by Music 
Research. 

You said there were several, so forget the 
omissions and let's talk about the representations. I£ you 
could sue on omissions we wouldn't need Rule 10b-5 that 
keeps this court so busy, so let's stick with the represen- 
tations. 

MR. DAVIDSON: Your Honor, there were several 
conversations that Hoskins testified to between himself and 
Maynard Solomon after the signing of that contract, I believe 


Tom Hoskins testified that at the recording session, which he 
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attended, he asked Maynard Solomon for a copy of the contract 

Maynard Solomon replied something to the effect 
that . "Oh, don't worry, they‘re coming." 

On several occasions after that Tom Hoskins 
testified that he telephone the offices of Vanguard Recording 
Society. My recollection is now unclear as to whether he 
spoke personally with Mr. Solomon at that time, but I know 
he did testify that he left messages to return calls with 
the message "Where is the contract?" and no reply was had 
to that. 

Also, your Honor, we would allege that the very 
act of clipping constituted a misrepresentation upon which a 
fraud claim could be grounded. 

THE COURT: He never knew it was clipped 
after the lawsuit, isn't that so? 

MR. DAVIDSON: We would claim that would bear on 


the statute of limitations problem. 


TIE COURT: The clipping may be evidence from whit 


the jury may be able to draw an inference adverse to cease 


since the testimony shows that Mr. Gart didn't clip it and it 
i 

was in the possession of Vanguard until the controversy | 

erupted, so the jury might infer that they clipped it off, 


but that would only be relevant on their state of mind. 


I wouldn't find the act of clipping it off evidence of any 
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I think that verhaps the statement made at the 
recording session might be sufficient. Is there anything elsp 
that you're relying on because I am going to narrow this case 
so we know what we are trying. 

MR. DAVIDSON: I oe there was testimony, 
your Honor, to the effect, and I would have to check my notes 
on this, that Maynard Solomon may have been asked on more 
than just that one occasion for a copy of that contract, 
either face to face or by telephone by Tom Hoskins. 

THE COURT: Asking wouldn't be meaningful. It 


is his response that would be meaningful. 


| 
' 
t 
! 
| 
! 
{ 
: 
| 


MR. DAVIDSON: The response, of course, would be 
the meaningful event upon which da act would be grounded. | 

THE COURT: Tell me about Adelphi Records. 
What possible cause of action or claim has been proved in 


their behalf? 


| 
{ 
| 
MR. DAVIDSON: Your Honor, there is some authority 
| 
| 
and as provided in my memorandum of law in opposition to the | 
defendants' motion for summary judgment -~ | 


THE COURT: You can't go on that. All TI held 
in my summary judgment decision was that the parties were 
entitled to their day in court. Now that they have had that 


day, summary judgment motion in this court does not state law 
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of the cases. 

MR. DAVIDSON: There is some authority, your 
Honor, that a fraud committed by one party against another ma 
also be sued upon by a third party if it is reasonable to 
assume that the party who defrauded should have known or 
should reasonably have known that third parties would rely 
upon certain representations. 

THE COURT: I wouldn't see that present on any 
of the facts of this case at all. The dates are wrong. 

The contract with Adelphi occurred after John 
Hurt was dead and after this recording session which had 
taken place in February or let us say even March or April 
of 1966. | 

MR. DAVIDSON: It seems to me, your Honor, I 
would like to place this on the record, it might be 
reasonably inferred from the evidence that an individual in 


the music ‘business knows that someone who holds the exclusive! 


recording rights to a popular artist, is likely to contract | 


with others for the putting out of the material. 

THE COURT: It all goes back to the fact that 
ADelphi came into the picture whenever it occurred after the 
contract Music Research’ and Vanguard was an established fact, 
at the time Adelphi contracted with Music Research. I find 


that any reasonable juror acting reasonably, must conclude 
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that the tapes which Vanguard presently had had already been 
cut by Mississippi John Hurt. 

Furthermore, that the contract which had been 
delivered to Vanguard had already been delivered and whatever 
Mr. Gart did, acting under uneeee or actual authority, he 
had done and the jury, except a the fact that the last two 
albums hadn't been released ahh cious for your possible 
claim that Music Research didn't know Vanguard purported to 
have the right to make more than two albums, whatever had bee 
done all occurred before Adelphi acquired any rights whatso- 
ever on the situation of John Hurt or his music. 

I would further say that the knowledge of Gart 
would be imputed to Music Research under the record here becaus 
when the contract with Vanguard al delivered and before aa 
signature line was cut off of it and all of the evidence in | 
this case shows that it provided for more than two. It 
provided for a possibility of more than two so that I will 


grant the motion for a directed verdict as to all the claims 


i 
: 
| 
| 


asserted by Adelphi Records. 
I will go further and state with respect to the 


claims of Music Research, Inc., I find no basis for any 


Claim of intereference with contractual relationships. I 


think that any reasonable juror must, on the evidence of thi 


— an 


case, find that Mr. Gart or his corporation at the very least, 
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had apparent authoritye. __ 

The admissions of the principal officer and sole 
shareholder, as I understand it, of Music Research, Inc., 
are ee compelling evidence in this case and he is 
bound by his testimony given on the stand in this case which 
conclusively shows at least apparent authority on the part of! 
Gart and probably actual authority. I note also and I heve 
been informed, that he made a claim against Gart and 
discontinued it with prejudice. 

If there was any breach in the relationships here, 
it would have to have been by the agent and I think he 
recognizes there was none. I ado not make a ruling as to what 


Gart's actual authority was. I think perhaps the jury may 


reach different conclusions on that, but he certainly had 


Now, that being so, the interference with the 


| 

| 

apparent authority. | 
| 

| 


contract with Hurt did not occur until after the contract 
between Music Research, the one with the signature clipped 
off, and Hurt and Vanguard had been delivered and substan- 
tially performed because practically all of the recording 
had been done, as testified to by Mr. Hoskins in February of 
'66 before the Sanford Ross letter. 

Also, I would say I see no claim of unjust 


-enricment between the contracting partics and if they were 
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operating pursuant to this contract, as the plaintiff's 
attorney conceded on the record in this case with one or 
two minor exceptions, which I think I rejected as being 
unfounded, there cannot be any unfair competition. 

I do think you have a fraud claim whieh is 
sufficiently colorable so that the defendant must go for- 
ward with ee be and oe ae that particular part of the 
motion, I am denying the motion. 


In all other respects, the motion is granted. 
MR. DAVIDSON: Your Honor, may I make a statement 


for the record? 
| 


THE COURT: Indeed, certainly. 


your reconsideration on the unjust enrichment, tortious 


interference and the unfair competition claims, this record 


| 
| 
MR. DAVIDSON: Also in argument in support of 
| 
| 
| 


is replete with facts contradicting, contradictory facts | 
that must be determined by the trier of the fact with respect 
to the actual authority. Tom Hoskins testified -- 

THE COURT: Yes, but the man has apparent 
authority, that is enough. If he excedes his apparent 
authority, your answer is sue the agent. For some mysterious 
reason, you haven't been willing to do that. 


MR. DAVIDSON: Your Honor, Tom Hoskins on the 


issue of apparent authority was that he stated in a meeting - 
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TIE COURT: You don't have to review it with me. 


I regard it as conclusive. He sat here and he gave away the 


ccc ett ACR ee te 


—_—— oe 


a — 


case with his own testimony. 


MR. DAVIDSON: Your Honor, he said that he told 
Manny Solomon and that Manny Solomon knew that Music Research 
was under an exclusive recording contract prior to the 
signing of that contract. | 

THE COURT: There is nothing in the contract by | 
which any benefits flow to Music Research. | 

| 

MR. DAVIDSON: But that isn't the operative fact. 
The operative fact is that Mav ard Solomon knew prior -- 

THE COURT: I think you have a good fraud case 
or good enough to go to the jury on, I decline to hear any 
more argument on these motions. 


Let's go forward with the fraud case and see 


| 
| 
| 
: 


what they say. : 
MR. DAVIDSON: I just bring to the Court's atten-| 
tion just one case in this matter at least with respect to 
the unfair competition claim. 
The Metropolitan Opera Association, Inc., versus 
Wagner Nichols Recorder, Corp. 199 Misc. 786. It was 
affirmed 279 Appellate Division 632. 


Your Honor, I believe that case supports the 


claim for unfair competition. I believe the testimony 
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creates issues of fact -- 

THE COURT: Time is wasting and I want the 

defendant to go forward with his case. I have made my ruling 

| MR. CONCAGH: Your Honor, may I have thirty 
seconds? It is on the statute of limitations on the fraud 
claim. I would like to cite your IIonor one case. 

THE: COURT: ‘That is’ a fact question, isn't it, 
when did he discover that this had been done? 

MR. CONCAGH: The testimony is that Sanford ROSS ,; 
wrote a letter in June of 1966 to Mr. Hoskins. It was | 
admitted 1. - Mr. Hoskins knew if any interference, if any | 
fraud was committed upon Music Reseerch it was done at latest: 
in June of 1966. 

THE COURT: That's silly, Mr. Concagh, and you 
know it. I have eieney ot thts here to the effect that 


he claims he didn't know until the other two albums, until 


the third album was out on the market. 


| 
! 
! 
| 
| 


He says that he received this letter from Sanford 
Ross and that he esked Sanford Ross to document the authority 
and that he asked Hurt and Hurt said, "No." The jury is 
entitied *o believe all that so let's not waste time. 


Bring in the jury. Go forward with the 


defendants case. 


MR. DAVIDSON: Just let me be heard briefly. 
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THE COURT: You and your partner Mr. Newman 
and your adversary Mr. Concagh has dragged this trial out 
unmercifully. I wonder if any of the three of you know how 
wany pauses have occurred while some lawyer has been framing 
a question. 

What else is it you want to say? 

MR. DAVIDSON: The unjust enrichment claim that 
we will allege and we ask your Honor to reconsider on the 
basis of the fact that the third album was admittedly not 
recorded in the studio and therefore was not embraced within 


the terms of the Vanguard contract. The Signing of the 


Vanguard contract in 1965 did not terminate the Music 

Research management contract which could have run concurrent] 
THE COURT: I have Mr. Newman's concession on the 

record and John Hurt had the right to record it in any kind 


of a place he wanted to work in. That was for his benefit. 


' 
| 
| 
| 
| 


They recorded it in @ non-studio facility, that is trivial 
and irrelevant. 

MR. NEWMAN: I don't recall making that concession, 
your Honor. 

THE COURT: The record will show. I am going to 
try this case. Both of you gentlemen sit down. Bring the 


jury back in and the defendant will go forward on the fraud. 
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(In open court - jury present.) 


THE COURT: Members of the jury, as you understan 
at this point the plaintiffs have rested their case. 

The case of the plaintiff, Adelphi Records, 
Inc., is no longer before you for your decision. You are not 
to speculate or wonder as to why I have made any ruling 
with respect thereto. 

The case of Music Research, Inc. remains before 
you for your decision. With respect to that case, the only 


elements of the case which you are asked to decide are those 


| 
| 
| 


claims founded on fraud. 

TE you will remember, ines the trial began and 
the opening statements of the attorneys it became clear that 
there were four separate theories asserted in the case. 
were a claim of fraud, a claim of unfair competition, a 
claim of interference with contract and a claim of unjust 
enrichment. 

At this point I have made ancther ruling and you 
are now continuing to try that portion of the plaintiff, 
Music Research, Inc. claims which are founded upon a claim of 
fraud. 

Tae rest of the matters are no longer before you. 
Again, as I said earlier, when I have discussed such matters, 
you are not to speculate about the reasons I may have for 


making tiie ruling which I have made and it has not bearing 


o 
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upon the matters which are left before you for your own 
determination as jurors. 
All right, Mr. Concagh, you may go forward in 
behalf of the defendant. 
MR. CONCAGH: Thank you. 
Mr. Solomon, will you take the stand. 
MAYNARD SOLOMON, CALLED as a witness 
by the defendant Vanguard, having been previously 
duly sworn, resumed the stand and testified as 
follows: 
DIRECT EXAMINATION 


_ BY MR. CONCAGH : 


Mr. Solomon has previously been sworn in the case. You 
understand that, don't you? 
THE WITNESS: Yes, I do. 


Q Mr. Solomon, did you have a conversation with 


| 

| 

| 

THE COURT: All right, the record will show Shee 
| 


Mr. Tom Hoskins at the Vanguard recording session of 
Mississippi John Hurt in the spring of 19667 
I believe so. 


Would you tell us what the conversation consisted 


* concerned the recording of material that had 


previously been released by Piedmont Records at that recordin 


session. 
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Solomon-direct 
‘@) Was there any discussion in that conversation 
about the contract form? 
A No, thére was not. 
(9) Was there ever any further conversation between 
you and Mr. Hoskins about a contract? 
A Never. 
@) Did your secretary ever tell you that Mr. Hoskins 
tried to reach you during the years 1966 through 1970? 
A No. 
MR. NEWMAN: Objection. 
THE COURT: Overruled. 
Did you mak? inquiry of your secretary? 
Yes, I have. 


MR. CONCAGH: I have no further questions, your 


Do you know how this napsr had the bottom end 
ee 
Of it cut off? 
THE WITNESS: EZ done. 


MR. NEWMAN: I havé no questions, your Honor. 


THE COURT: All right, you may step down. 


' 
| 
i 
| 
| 
| 
THE COURT: You may cross examine him. | 


THE WITNESS: I can say something about it. 
THE COURT: Don't voluntacr information. 


MR. CONCAGH: I have a further quastion. 
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Solomon-direct-cross 
TIE COURT: ALL right. 
BY MR. CONCAGH: 
Q Mr. Solomon, when you received the contract from 
Herb Gart, had it be2n clipped when you racecived it? 
A Yes, it had. 
MR. CONCAGH: I have no further questions. 
THE COURT: You did reesivs it from Mr. Gart? 
THE WITNESS: Yes, under a covering letter of 
Deczmber 30, 1965. 
THE COURT: It came to you in the mail? 
THE WITNESS: It came to m@ in the mail with a 
request to return two coniss. 
THE COURT: All right. 
MR. NEWMAN: May I ask a question? 
THE COURT: Yes, sure. 
CROSS EXAMINATION 
BY MR. NEWMAN: 
@) When you received the contract from Mr. Gart, it 
was clipp2d? 


A That's right. 


(9) Did you call Mr. Gart and ask why it was clipped? 


A I asked why Mr. Hoskins' signature was not present. 
You cali2d Mr. Gart and asked him that question? 


Yes, 1 did. 
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Gart-dirsect 
Q What did he say? 


A _ He said that Tom Hoskins was not available to 
the contract. 
(a) Did he that he had clipped it off? 
A No, } id not. 
how it had bean clipped off? 
not. 
he y he mailed it to you clinped off? 
No, Sir. 
MR. NEWMAN: Wo further questions. 
THe COURT: All right. 
(Witness sxcus¢d.) 
MR. CONCAGH: The defendant rests its case. 
MR. NEWMAN: Your Honor, I would like to recall 
Mr. Gart for a brief question. 


THE COURT: All right, Mc. Gart is being called 


as a rebuttal witness. 


HERBERT GAR 2, resumed the stand in rebuttal, 


having previously been sworn, tzstified as follows: 
DIRECT EXAMINATION 
BY MR. NEWMAN: 
THE COURT: Mr. Gart, I giva you the same instruc- 
tion I just gave, the vrior witness. You do undzrstand that 


you have already bs2n sworn in this case. 
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THE WITNESS: Yes. 
THE COURT: Alli vight. 

(9) Mr. Gart, you have just bzen sitting in the court- 
room when Mr. Solomon tzstified a fzw minutes ago. When you 
sent the contracts in auestion to Mr. Solomon, was the 
place for the signature of Mr. Hoskins clipped off? 

A No. 

9 Did you have a conversation with Mr. Solomon after 
the receipt of those documents concerning the absence of a 
signatures space for Mr. Hoskins? 

A We had a conversation concerning the absence of 
Mr. Hoskins' signature, not a signature places. 

9) Was there any conversation concerning that the 
place for the signature had been cut off? 


A No. 


19) When the contracts left vour hands, was the place 


for the Signature cut off? 
A No. 
MR. NEWMAN: No further questions. 
MR. CONCAGH: No furthsor questions. 
(Witness #xcused.) 
THE COURT: Ara you resting? 
MR. CONCAGH: I havs, ys. 


THE COURT: Mr. Newman? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUAREy NEW YORK, N.Y. = 791-1020, 


eorm 22 
MR. NEWMAN: Yas, sir. 
THE COURT: t this time I am going to excuse the 
the jury for lunch. I caution you that although 
you haves heard all «the testimony, you have not yet heard 
the closing arguments of the attorneys and you have not yet 
heard my instructions as to the law. 
Both of those will be h2fore you this afternoon. 
Until you have heard them, I again urge you, keep an open 
mind. Don't reach any conclusion about the case until you 
have heard it all. 
You may now withdraw. Please reassemble in the 
room at 2 o'clock. 
(Jury left the eet acer 
THE COURT: How long will you want for your 
summation, Mr. Concagh? 
CONCAGH: 10, 15 minutes at eck. 
COURT: 15 minutes, all right. 
NEWMAN: Half an hour, your Honor. 
COURT: All right. 
MR. NEWMAN: Mas I inquire if the defendant will 
procesd first? 
THE COURT: Yes, it will proceed first. I will © 
have a brief conference with you concerning the charge. I 


want to tell you both, don't start telling the jury what the 
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law is. Give them vour version of what you think the facts 


are and I-will tell them what the law is. 


I would like to have it donz as expeditiously 


intelligently as possible. Would you please return here 
a quarter to two and I will confer with you with respect 
the contents of the charge. 


(Luncheon racess.) 


SOUTHERN DisTRICT COURT REPORTERS, U.S. COURTHO''SE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


(In open court - without the presence of the 

jury.) 

THE COURT: May we go forward with Music 
Research against Vanguard? 

At this time, gentlemen, I will make some 
preliminary rulings with respect to the charge and advise 
you as to how in general I propose to instruct this jury. 

I will first reiterate the obligation they have 
to be fair and impartial in reaching a verdict. 

I will review the allocation of functions between| 
the Court and the jury and inform them that they are sole 
judges of the fact and of credibility. They have to treat 
the case as one between persons of equal standing. 

The corporation is entitled to no greater or 
less consideration. 


I will impress upon them my neutrality in the 


matter; that I have no opinion; that any discussion of 


damages shall not be considered to indicate that the 


plaintiffs should recover any damages or in what amount. 

I will explain the burden of proof. The 
preponderance of credible evidence. 

Define direct and circumstantial evidence. I wil 


explain to them how they evaluate credibility using their 
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common sense. 

They may considere interest as a possible motive 
and merely because someone has an interest need not be a 
reason to disbelieve his testimony. 

I will charge and set forth the fraud claim 
following New York Pattern Jury Instruction Section 3.20. 

I will state the five elements of Vanguard's 


requests under Section 3.20 of the New York Pattern Jury 


I will define representation to exclude mere 
silence unaccompanied by some act or conduct which deceived 


the plaintiff 


| 
i 
Instructions. . | 
| 
| 
| 
| 
| 


MR. NEWMAN: May we have an exception tothat, 
your Honor? | 
THE COURT: Yes, certainly. | 
I will then -- I am continuing through the | 
bulk of number 3.20 in substance. ! 
I have also adapted the Vanguard requests as to | 
the fact that Music Research, they should consider whether 
it should have known prior to the agreement when it incurred 
damages. 
I will explain agency of a corporation and also 


with respect to the activities of Mr. Gart, I will explain 


to them what apparent authority is. 
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I will then take up the statute of limitations 
and what is the date of filing of this lawsuit? I have it 
inside, but it would be helpful if you would tell me now. 
MR. DAVIDSON: The date, your Honor, waS -~- 
THE COURT: I have January 26, 1973. 
MR. DAVIDSON: It was January, 1973. I have 
January 30th dat2 of service. The filing must have been just, 
prior to it. 


THE COURT: The date of filing is what I count, 


MR. CONCAGH: Yes, I concede thet's correct. 


MR. DAVIDSON: Yes, sir, January 26th. 


January 26th. Do you agree with that? 
| 


THE COURT: I will define reasonable diligence 
in the terms of reasonalbe proof demand. | 

I will charge damages in terms of indemnity , 
for the actual pecuniary loss sustained. 7 ; | 

I will instruct concerning mitigation of ! 

{ 

damages and then I will tell them that they have to be 
unanimous. They are supposed to deliberate and if they | 
have any questions or anything additional they need, they 
may send out a note. 

mR. POWELL: Your Honor, we would like also -- 


THE COURT: Before I hear you, may I also state 


that you have an exception as to any of your written requests 
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to charge filed herein which are not given in words or 
substance. Your record is protected. You filed plaintiffs' 
requests on August 25, 1975 and I have defendants' requests 
on Aucust 29th. 

To the extent I did not so charge as to any of 
these actually or in substance, you now have an exception and 
you needn't say anything more to protect ‘your rights as to 
those. 

I will take further exceptions after the 
charge. 

MR. POWELL: We would like to get a charge on 
exemplary damagers as well under duPont-Gallagher vs. 
International Magnatape. I have a Xerox of the case and a1so 
on attorneys fees under Fugazy Travel Service vs. Ernst & | 
Ernst. | 


THE COURT: I don't know what factualy basis there 


is in this case to talk about exemplary damagers. What did 


they do to bring out punitive or exemplary damages? | 


MR. POWELL: Simply if the jury believes first of} 
all that there was a fraud and they also believe that the 
fraud involved moral culpability or reckless or wilful 
invasion of personal etubes or that they violated some duty | 
springing from a relation of trust or confidence, any one of 


those -- 
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THE COURT: I told you before, I find no relation 
to trust or confidence. I weally couldn't say that there was 
anything so gross or reckless or so extremely wilful here as 
to facilitate finding that the public interest requires 
punitive damages. 

If their claim is believed, it is a tremendous 
amount of actual damages. If the jury finds for you, the 
amount involved is quite substantial and I am not inclined to 
put before them the question of punitive or exemplary damages 
I don't think there is anything in plaintiff's proof that 
requires it. 

Also, I am going to ask them for a general 
verdict since I have denied the equity claims earlier. 
now make an express finding and I think I made it earlier 


before, plaintiff has an adequate remedy in law for money 


| 
| 
| 
| 
damages. For the damage done to his property. 


MR. POWELL: Would you consider an instruction on 
legal fees? 

THE COURT: I decline to instruct them with 
respect to legal fees as an item of damage. 

All right, 

Do you have -anything, Mr. Concagh? 

MR. CONCAGH: No, your Honor. 


THE COURT: I will take a very brief recess and 
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then we will bring out the jury and have your summations. 

(Recess.) 

(In open court - jury present.) 

COURT: Good afternoon, memoers of the jury. 

MR. Concagh, you may make an argument in 
summation in behalf of Vanguard. 

MR. CONCAGH: Thank you, your Honor. 

Your Honor, ladies and gentlemen, my adversaries, 
Mr. Court Reporter: 

I made an opening remark before you a few days 
ago on this case, ladies and gentlemen, and I asked you to 
use your common sense and listen to the testimony from the 
witness stand. 

I tell you tne same thing now while you're about : 
to be asked to go out and deliberate on this case. 

I told you you would hear a tale and I don't 


think I have disappointed you. 


We had Mr. Thomas Hoskins take the witness stand 


and say that he saw an agreement. The agreement is before 
you, it is in evidence, and that agreement represented his 
agreement with Mr. Solomon regarding the recording of 

Mississippi John Hurt's music, but that there was a change; 
that Herb Gart in Mr. Hcskins' presence, had taken a pencil 


to that agreement and crossed out the words "a minimuin of two 
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and put in "two and only two." 

Herb Gart said he didn't. 

Who is Nerb Gart? Is he an employee of Vanguard? 
Herb Gart is an individual who was asked by Tom Hoskins to go 
out and contact a record company and make an arrangement for 
Mississippi John Hurt's music. 

Tom Hoskins and Herb Gart had discussions and 
they had an idea as to what they wanted. 

Within that idea there was no limitation to Herb 
Gart of two and only two and as far as Herb Gart is concerned 
it may have been mentioned, but he told Tom Hoskins, "We 
can't get a deal with Mercury" and their attorney wrote a 


letter, Mr. Powell, and said in the letter, again which is in 


evidence, "My client isn't inflexible on the two-album 


deal." 

So why does Mr. Hoskins come to court and say 
"two and only two"? Because it is is only straw. He is 
grabbing for straws. 

When did this happen? 1965. The contract was 
Signed by Mr. Gart, by the artist, Mississippi John Hurt, 
there is no question about the authenticity of this document. 
There is no question. In fact, it was Tom Hoskins! testimony 
that told us, he went to the recording studio of Vanguard's 


on 23rd Street and attended a six-hour recording session of 


SOUTHERN BISTRICT COURT REPORTERS, U.S. COURTHOUSE 


EAE’ COMA Re BIEUY VAR A FOL 143K 


127 


10:8 
eo 4270 


Mississippi John Hurt‘s music. 
He tells us he never knew about a signed contract 


He tells us he spent day after day with Mississippi John Hurt 


Yet when his own agent, Mr. Gart, tried to get him to sign 


this agreement, he wasn't to be found. He was off ona 
trip. 

He participates in the recording session. He 
never asked Mr. Solomon for the coderset because he knew it 
was signed and he knew it was in the possession of Mr. Solomo : 

Do you think Mr. Gart knew that Vanguard Records 
would record an artist without its standard form agreement 
was being signed? It was signed by the artist and it was 
Signed by Mr. Gart. 

Was it changed, as Mr. Hoskins would have us 
believe, by Nerb Gart? Did Herb Gart physically put in that 
agreement, "Two and only two"? 

According to Herb Gart, Hoskins is lying. Do 
they belong to Vanguard? Is Hoskins related to Vanguard? Is 
Herb Gart related to Vanguard? 

Tom Hoskins and Herb Gart approached Vanguard. 
The same way Tom Hoskins and Ilerb Cart approached Mercury 
and then, after the first meeting, Mr. Hoskins said to Mr. 


Solomon "You will be speaking with Herb Gart. I am turning 


the negotiations over to him." 
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Now, if that is not clear, then nothing in this 
world is clear as far as I'm concerned because that is as 
clear as it can be and that is Tom Hoskins who I am quoting. 

"The negotiations are turned over to Herb Gart, 
you will be dealing with him." 

Is Mr. Solomon expected to know who Gustav and 
know who Alfonse is when they decide in 1973 when they decide 
they want to sue somebody? Should he know when the artist 
is delivered to him, when the man who purports to represent 
the artist comes to him and says, "Deal with Herb Gart." 

A tale? You bet it is. 

1965. They are in court in 1975. Hoskins knew 
nothing about this agreement. 

Gart did; he signed it. Mississippi John Hurt 


knew about it; he signed it. Mr. Solomon knew about it; he 


signed it. The only one -- no, two, in this case, who didn't 


know about that agreement being signed by all the principals, 
by the artist and the recording company, is Mr. Hoskins. who 
had no idea it was signed. Kept calling up Mr. Solomon's 
office, kept asking Mr. Solomon, let his artist record at a 
six-hour recording session waiting for a contract to be 
signed and after telling Mr. Solomon, you're going to deal 
with Herb Gart on this. 


What could be clearer? The only other person 
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that didn't know about agreement perhaps was Mr. Rosenthal. 
Where does he fit in? Where does his testimony. fit into the 


it. They come into court and they bring witnesses before you 
telling you that these twenty-five hours of tape, five hours 
pe which at least are dialogue, are worth $250,000. That 

is their figure. Tell me if I'm wrong. Yet in 1971 before 
“his lawsuit and before they were worth $250,000, Mr. 


Rosenthal gives Mr. Hoskins $700 on an advance for this price 


case? y 
. He and Mr. Hoskins get together for a lawsuit. 
They get together and they are here for a lawsuit and that is 


less inventory, five hours of which is dialogue. 

Have we heard it? Do you think if something was 
worth $250,000 you would have somebody appraise it? If you 
had a diamond that was worth 5,000; $1,000, wouldn't you 
take it to an appraiser and Say, "Look at it, spend some time 
with it." What do they do? They bring in a gentleman from 
Washington, D.C. who in 1970 was an assistant in a record 
shop. Now he has his own shop and he says he knows the 
business. He knows the business and he can come and tell us 
that they are worth $250,000. 

If these tapes were worth anything, doesn't it 
surprise you, doesn't it offend you, that they haven't had an 


@ 
expert, somebody who is qualififed in the music industry, to 
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listen to these tapes, to sit down to take the time. They 
took our time and to take the time and trouble to listen to 
this twenty-five hours worth of tapes and come into court 
and go to the witness stand and say, "I have listened to twen y 
five hours and I can say that they are worth thus and so." 

The reason it wasn't done is it is impossible. 


Nothing could be clearer. 


Are you going to believe Hoskins had told Gart 


to write it in and I saw him write it in and Gart comes to 
court and says, "That is the agreement I signed, that is the 
agreement I modified." There is no two and only two in that 
agreement and nobody ever told him to do that. 

It is a fabrication. le is grabbing at straws, 
that is why we are here. 

They tell us that these tapes have been mace 
worthless and then Mr. Hoskins takes the witness stand 
under oath and says he acquired some tape from a fellow named 
Kaiendahl this summer and that he is intending to put out 
another record album. If that doesn't offend you, they 
are working on a new record. 

What is Rosenthal, his partner, say, when he 
takes the witness stand ‘and swears under oath. "I didn't 
know that." We are back again, Gustave and Alfonse. 


Is that what we are to spar with? Is that what 
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Vanguard is being asked to spar with? Do we have anything on 
the record about what these tapes are worth? 

What did they do? They waited. That's all they 
did. That's the only consistent thing they have done in this 
case. They waited until 1973 and brought’ a lawsuit in this 
court. 

Assume Hoskins didn't know. Herb Gart knew 
about the agreement. He signed it. Do you believe Gart or 
do you believe Hoskins? Could you believe anything Hoskins 
Said? Was Gart mixed up? Perhaps he was. I still don't 


believe Hoskins. 


If they were to come to court and take the time | 


* 


they have taken, wouldn't you think they would have somebody 
listen to those tapes or are they going to ask us as a jury 
to fence with a ghost, the way they have asked Vanguard 
Records to fence with a ghost. 

What does Vanguard Records have to say? Was it 
two or was it four? There is a document in evidence made 
chant years before this litigation, eight years before anybod; 
had any idea that this litigation was going to be brought 
and made by Mr. Maynard Solomon of Vanguarc Records right 
after Herb Gart, Tom Hoskins and Maynard Solomon negotiated 
the agreement and he made in the course of his business 


what's been referred to in this case as a deal memo, a memo 
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reflecting what the parties euened to in 1965. 

I respectfully suggest you review that deal memo. 
It is in evidence. Review that. It is old, but it is not 
stale and it reflects what the agreement was. 

Does Hoskins come to court with notes? Doe he 
come to court with anything? He comes to court with a couple 
of confused witnesses. 

Does it offend you? Sure, Rosenthal is a party, 
he has heard all the tapes. They are worth a fortune or 


they would have been, but he is going to put a new record out 


Did Herb Gart work for Vanguard Records? Did Herb 


| 


Gart have anything to do with Vanguard Records? There has | 


been no bit of testimony because it is not a fact. It never 
was true and nobody suggests that. Who did he belong to? 
Who did he work for? Who was he trying to negotiate and 
arrange the deal for? Mississippi John Hurt, Tom Hoskins 
and himself. He approached Vanguard with Hoskins and he was 
turned over to Vanguard. 

Is Vanguard supposed to keep itself on shells 
that are moving about before it when it's got an agent who 
has been told by the principal, Mr. Hoskins, you will deal 
with Herb Gart. 

Is Herb Gare lying when he says he saw -~ is 


Tom Hoskins lying when he says he saw Herb Gart physically 
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change that document under oath. I respectfully suggest you 
try finding that from the document. I have. 

What does it come - Why are we here? What doe 
it boil down to? 

It boils down to an incredible atbertioudit. 
A 1973 afterthought and they are going to bring Vanguard 
Records into court and they are going to sue Vanguard Records 


and Vanguard Records is asked to defend itself against a bunc 


of ghosts. It's got to choose the right shell. Do you believc 


Who testified on behalf of the plaintiff, now 


it? Does it offend you? | 


Music Research? Mr. Rosenthal, the man who knows these tapes 


are worth the vast amounts he tells us yet paid $700 advance | 
in 1971. | 

Again i€ is.in evidence. Please look at it, f 
respectfully ask you to. Cake and eat it. Shell tricks. 

Am I making them up? 

Then Tom Hoskins comes to court again under oath 
and he tells us that he had an artist recording at a session 
at Vanguard and Herb Gart never told him about the agreement. 
He asked Mississippi John Hurt and he didn't tell him about 
the agreement. He asked Maynard Solomon and he didn't tell 


him about the agreement. Nobody told Tom Hoskins about this 


agreement. 
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Assuming in your wildest imagination that he is 
telling the truth about that point, it is his own fault. If 
his artist, if Herb Gart and nobody else in the world told hi 
‘about that agreement because he is the one that told Herb 


Gart to go out and arrange something for him and for his 


artist. It is his own fault if Herb Gart didn't tell him 


end I don't believe for the mcment that Herb Gart didn't tell 
‘Tom Hoskins at the recording session or at least many, many 
times before that. 

MR. NEWMAN: Your Honor, I object. 

MR. CONCAGH: That he signed the agreement. 

MR. NEWMAN: I heard three times Mr. Concagh's 
personal views. 

THE COURT: Yes, an attorney cannot give his 
personal views about whether he thinks his client is right 
or wrong or truthful or untruthful. I will sustain the 
objection. No personal views. 

MR. CONCAGH: What do we have? What are we asked 
to come to court and resist? A tale. 

As I said when I opened to you, if I came to your 
home and I told you such a tale and I sat in your living room 
and I told you this tale, would you believe it? Would you 
believe such a story? You're here, as you have heard, for 


your common sense. I respectfully ask you, you return to the 


SOUTHERN LISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLI.Y SQUARE. NEW YORK. N.Y. — 791-1020 


SELY 
A3D 
eolt 16 


jury room after Mr. Newman's summation and apply your common 


sense. 


I told you it would be a tale and I didn't 


disappoint you. I thank you all very much for indulging me 
and listening to me. Thank you. 

THE COURT: Who is going to sum up for the 
plaintiff? 

MR. NEWMAN: I will, your Honor. 

THE COURT: All right, Mr. Newman, you may make 
a closing argument for the plaintiff. 

MR. NEWMAN: Ladies and gentlemen, Mr. Concagh, 
Judge Brieant: 

I will .zve to be a little bit longer than Mr, 
Concagh because I represent the plaintiffs and it is our 
burden to persuade you of our case. Unlike Mr. Concagh, 

I want to talk primarily about documents, evidence that 
appeared before you and testimony. 

You have heard the story very recently and the 
tale, which is a poignant tale, about Tom Hoskins discovered 
John Hurt very near the end of his life and gave him an 
opportunity to play once more before the public and to 
record records. 


You have heard how much Tom Hoskins got out of it. 


Practically nothing. 
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I think thas having heard Tom Hoskins' testimony 
and seen him on the witness stand, you know that he is not a 
sophisticated man and in 1965, 1963 I think we can infer 
that he was probably even less sophisticated. 

Mr. Solomon, on the other hand, you have also heatd 
on the witness stand. I suggest to you that there is a 
vivid contrast between Mr. Solomon and his sophistication 
and Mr. Hoskins. 


Mr. Hoskins testified that he was told by Mr. 


November of 1965 or that there was a conversation at that 


time at which two and only two records would be put out. It 


Solomon attended by him, Mr. Gart and by John Hurt in | 
| 
' 
| 


made no sense whatsoever for Mr. Hoskins to permit a contract 
which allowed Mr. Solomon to take up all of what is pee 
the very, very limited repetoire of Mississippi John Hurt. | 
Mr. Hoskins had gotten nothing in the way of 
money out of his relationship with John Hurt. He obviously 
was a music lover and got a great deal of satisfaction from 
the discovery and tne participation with John Hurt, but up 
until this time he had been waiting, hoping that he would he 
able to make some money out of this. 
As I say, it makes no sense whatsoever for any 


more than two records designed to give public exposure to 


be put out. 
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There then was a meeting at the recording 
session at which Mr. Hoskins met Mr. Solomon. He inquired 
about the contract. The contract Mr. Solomon said was 

“never there. It wasn't done. It wasn't prepared and 
somehow or other put him off. 

Again in April there was a meeting in Mr. 
Solomon's office, apparently as a chance encounter. Mr. 

"Hoskins again asked about the contract and again was put off 
and again in July of 1966 again he was put off. 

But in truth and in fact on November 30, 1965, 
there had been a contract signed by Mr. Gart, Mr. Hurt and 
Mr. Solomon. 

After July of 1966 either in August or September, 
as stipulated, the first record came out. In September of 
1967 the second record came out. 


There then, as you know, was a long hiatus 


seems clear that Mr. Hoskins justified the impression that 
what he wanted from Mississippi John Hurt was happening; 
that is, that two and only two records had been produced 
because four years had gone by and only two records had been 
produced. 

In addition, John Hurt had died and there 


wasn't much more Mr. Hoskins or anybody else could do for 
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John Hurt. They could do something for his widow and 
grandchildren, but nothing more for him. 
We talked about credibility in this case and I 
think we should talk primarily about. Mr. Maynard Solomon. 


You heard yourself from the witness stand before you what I 


can only describe as lies or untruths from Mr. Solomon and 


on the matters that were completely germane to this case. 


That is, his knowledge of the contract between 
Music Research and John Hurt. 

Was he aware of the management agreement between 
John Hurt and Music Research in 1963? He told us from the 
witness stand, that he didn't know anything about it. yet, 
as you know, Exhibits 6A and 6B, the Newport Folk Festival 
records, show clearly that credit was given to Piedmont 
Records and other exhibits which you have seen show was a 
part of Music Research. 

Mr. Solomon also has testified that he regarded 
Mr. Hoskins as the personal manager of John Hurt. And he 
admits in his tesitmony here that a personal manager, among 
other things, is a person who is in charge of recording 
contracts. 

The notes made by Mr. Solomon while he was 
going to prepare the contract provided on two pages, two 


contracts to be signed also by Tom Hoskins, personal manager, 
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If it were not necessary for Tom Hoskins to sign 
xt, why did Maynard Solomon tell himself he should sign it? 
. You have also heard that in 1964 there was a 
letter from Mr. Powell which was received by Vanguard Records 
stating that Music Research has the rights to the music of 
John Hurt. 
You heard from Mr. Solomon on the stand that he 
didn't know about that cither even though in his file in 
his own handwriting on it. I ask you to look at these and 
the other exhibits and decide for yourself whether to ietdeus 
Mr. Solomon on the stand or believe the exhibits and the 
documents that were written at the time they occurred, 
the events occurred. 
Then again in 1966 you heard this morning Mr. 
Solomon apparently received a letter from Mr. Goldstein 
asking did he know anything about the existence of an 
agreement between John Hurt and Music Research. Mr. Solomon 
said he didn't know anything about it. He testified to that 
today and he wrote a letter back to Mr. Goldstein saying, 
"I'm sorry, I don't know anything about all Chis .¢ 
Whereas in fact, as has been officially admitted 
in this case, perhaps unbeknownst to Mr. Solomon because he 


gets so tangled up, it has been admitted that he received a 
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on the first page. Should be signed by Tom Hoskins as well. 
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copy of the contract in May of the same year. Yet in August 
of the same year, 1966, he is writing to Mr. Goldstein saying 
he never heard of it. 

There is no question which to believe t!are 
Mr. Solomon on the stand or his own official posit ion taken 
in this case. 

Now, what really happened here? I submit to you 


that you can reasonably infer from the evidence you have hear 


that Mr. Solomon was well aware back in 1963 that Mississippi 


John Hurt was under an exclusive recording contract with 
Music Research. Otnerwise, why did he go to the trouble of 
exchanging numerous letters with the Spottswoods of Music 
Research, all on the subject of obtaining permission of 
getting a few songs of John Hurt released on those two 
Folk Festival albums. 

At the same time he got a notice from Mr. Powell 
stating the legal position of Music Research with respect to 
the music of John Hurt. 

With this as background in 1965 evidentally the 
opportunity to record John Hurt came up through Mr. Gart. 
There was a meeting. Mr. Hoskins was there. It seems clear 
that Mr. Solomon knew from the notes who Mr. Hoskins was, the 
personal representative, the personal manager of Mississippi 


John Iurt. 
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I think that we submit to you and everyone seems 
to be referring here to Mr. Gart as a more sophisticated 
person than Mr. Hoskins. Mr. Hoskins needed some help and it 
seems clear that Mr. Gart was there to give him some help 


on negotiating the contract. 


Now, at this time Hoskins, as Hoskins has testi- 
fied, there was discussion or a demand made for only two 
records. Mr. Solomon didn't like that. In his own notes I 
submit to you he is putting down what he wants, what he hopes 
to get, not necessarily what is agreed to because there is 
no agreement yet. Mr. Solomon wants more than two records. 

How is he going to get more records? How is he 
going to get more out of this? Well, he knows that Mr. Hoski 
is not sophisticated so he decides to work through Gart, but 
Gart is intelligent enough not to get on the hook himself. 
Even though he may think the contract is okay and send it bac 
to Mr. Solomon, he doesn't sign for Hoskins. 

Instead, he sends it back to Solomon so that he 
can get Hoskins' signature. So the contract is still awaitin 
Hoskins' signature. 

February comes along. They have set a recording 
date. Solomon must be getting a little bit nervous about 
Hoskins not having siqned, not knowing whether Hoskins 


will sign because he knows Hoskins wants only two records 
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because otherwise what is Hoskins going to get out of this? 


So when the recording session comes up he 


muddles through relying on Hoskins' lack of sophistication. 


Hoskins obviously is much more interested in the quality of 
Mr. Hurt's perfoimance, the songs- he will sing, the musical 
aspects of this, but he does ask, "Where is the agreement? 
When can I see it so I can sign it?" 

Solomon puts him off and Says something to the 
effect that it isn't ready yet, we will get to it. Again, as 
I said, in April and July the same question is asked, put 
off again and again. 

Phone calls are made to the office, Selonah 
doesn't even answer. 

Pinally, as you have heard, while all this is 
going on, Mr. Solomon gets a little worried. He has some 
correspondence with the other booking agent, Dick Waterman, 
and apparently other people are getting to know about this 
agreement, so he decides he has to do something about it. 

So he gets Mississippi John Hurt in and with his 
own typewriter, the same one that he used to type up his notes, 
he types up a nice literate letter for John Hurt to sign. 

Not very well typed, but certainly well expressed. 

Directing John Hurt to Mr. Solomon's iife~long 


attorney so he can be put in the capable hands of Mr, 


SOUTHERN DISTRICT COURT REPORTERS, USS. COURTHOUSE 


wos COR me RR emete nee ~ 


443, 
A449 


eolt 24 


Solomon's own attorney. What for? To get out of the con- 
tract, the contract he didn't know anything about. Even if 
he did know anything about it, it wasn't valid. Nevertheless: 
he turns over Mr. Hurt to his own lawyer to get out of the 
contract. 

Then Mr. Goldstein writes him, do you know any= 
thing about this? He writes back and says he has no informa- 
tion. 

It seems fairly clear that Mr. Solomon was 
quite anxious about this contract, the Music Research ee 
Why was he anxious about it? Because he didn't have Hoskins’ 
signature giving him permission to record John Hurt. He 
didn't have the rights he should have had to John Hurt. The 
rights he wanted to get. 

As late as 1971 when trouble started to brew, 
we see him again writing a letter, April 27, 1971, "Let's 
take steps to break the contract with Music Research. " 


| 
He has a contract that is good. What is he so 
e 


worried about the contract? Why is he so concerned? Why do 


the Music Research contract? 
Now, of course, we find that somebody did a very 
unintelligent thing here. They physically altered a document 


in a very significant place. They cut off, somebody cut off 


at some time the plac: for Mr. Hoskins’ signature. In the 
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light of what has happened it doesn't seem very intelligent. 

Nevertheless, it was done and it scems quite 
clear it wasn't done with any benign intent. 

When was it done, and by whom was it done? That 
of course is for you to decide. We can only take the facts 
as they have been presented here and piece them together. 
Using common sense, looking at motives and determine who did 
this and why did this person do it. 

I submit to you that it was done by Mr. Solomon 


and I don't necessarily suggest that it was in 1965 or 1966. 


I suggest to you that you can infer from the facts that it 


might have occurred later wnen trouble started to occur, when 
Mr. Solomon got letters from Mr. Powell saying "\.hat are 
you doing releasing a third record? Don't you know we have 
an agreement with Mississippi John Hurt?" 
Then, what did Mr. Solomon do? He panicked 
and he said "I have got the only two contracts around." 
Hoskins seems like a disorganized, naive fellow. I don't 
think Gart's got any contract. I will just snip this out 
and if anybody asks fo a copy of the contract, I will give 
him a Xerox and it won't even show, maybe it won't even show. 
Anyway, that wasn't very smart. But I submit 


to you it was a cover up to cover up what he was doing. 


Now, you heard Mr. Solomon testify under oath tha 


SOUTHERN fisTRICT COURT REPORTERS. U.S. COURTHOUSE 


eolt. 26 


_somehow or other when these two contracts came to him 
without the cut-outs, when they came to him they had the 
signature already cut out. Who did they come from? Mr. 
eae What did Mr. Solomon do? Mr. Solomon who was so 
concerned that he wrote memoranda to himself, what did he do 
about the fact that the contract was mutilated, funny looking 
a big corner taken out of it? He put it in his files. Why 
not? Nothing unusual about-that. No conversation with Gart 
about it. 

You heard that under oath from Mr. Solomon. You 
heard a lot of things under oath from Mr. Solomon. All of 
the other things, when he is confronted with a document, it 
turns out that he was wrong, although he doesn't admit he is 
wrong, not even from the official taken by his counsel or 
accepted by his counsel. 

Mr. Gart is called to the stand. Mr. Gart, ne 
interest in this lawsuit at that point, he doesn't care who i 
wins or loses. No motive to say anything. He testifies under 
oath that he sent those contracts to Mr. Solomon intact with 
nothing cut out. What motive did Mr. Gart have for cutting 
out Mr. Hoskins' signature? The only person with a motive 
was Mr. Solomon. : 


I submit to you it didn't necessarily have to 


happen then. I submit to you that it probably happened when 
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the heat got turned on and people started to investigate what 
had: gone on. 

Mr. Hoskins, Mr. Rosenthal and Mr. Powell find ou 

“when the third record came out in March of 1971, a little 

less than two years before this lawsuit was started, that there 
was a contract or supposedly some kind of rights that Solomon 
claimed to be able to put out more Mississippi John Hurt 
music. Inferior music at that as you have heard from the 
experts. 

Now, there has been a lot of talk or a little bit 


of talk by Vanguard's counsel about no experts having listene 


to the tapes. Did you hear from any experts representing the 


defendant on these tapes? Did you hear a word of testimony 
as to the quality of these tapes from the other side? All 
you have before you is testimony to the effect that the tapes 
are of fine wualsty out to the Vanguard Records, 

You have also heard there were 35,000 copies of 
an album of five albums that could have been released. You 
heard that not only from Mr. Rosenthal, but from Mr. Micklin,, 


one of the experts, the man who has the retail store in 


Washington. 

I think the point is as far as the damages are 
concerned, the evidence is undisputed. There is no evidence 
on the other side and I think you have heard from experts 
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who have heard the tapes, who know the value of the tapes and 
they have told you. The value of the tapes before and the 
value of the tapes after. 

: I suggest to you this is an attempt by an experi-| 
enced and wiley records executive to take advantage of a 
rélstivels uyeaphintionted man who at thattime was youthful 
in the ways of business. 

I ask you not to let him get away with it. 


Thank you. 


THE COURT: Members of the jury, you haven't 


heard me yet and I think the instructions that I am going to 
give you very shortly will be of some assistance to you in 
going about your function in this case, which is deciding 
the issue of fact and before I do give my instructions, we 
are going to have a brief recess and during that recess, 
because you haven't yet heard the Court's instructions, I 
ask you still, keep an open mind, don't discuss the case. 

We will resume in about five or ten minutes WER | 
the Court's instructions and following that you will commence 
your deliberations. 

Please withdraw to the jury room. 

(Jury left the courtroom.) 

THE COURT: We will be in recess, gentionsn, for 
about five minutes. - 


(Recess.) 
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MUSIC RESEARCH, INC. 


vs 
VANGUARD RECORDING SOCIETY, INC., 73 Civil 394 
vs 


HERB GART etc. 


New York, N. Y. 


October 24, 1975 


CHARG: OF THE COURT 


THE COURT: (Brieant, D. J.) I am now about to 
charge the jury. Any persons who are spectators who wish to 
leave during the charge must leave now, because the door will | 
be locked during the period of time that the jury is: being 
instructed. 

THE CLERK: Mr. Marshal, lock the door. 

THE COURT: Miss McWade and members of the jury: 

You have now reached that point in this trial when 
you are about to enter into your final function as jurors, 
which, as you all appreciate, is one of the important duties 
Of citizenship in this country. 

I know you have all given very careful attention 
to the evidence in this case during the period we have. been 


together, and I am surf each of you will approach your final 
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duties and commence your deliberations and conduct them in 


that same fine spirit which you have so far displayed. I am 
Sure that you will show impartiality and fairness and reach 
a just verdict in this case. 

As I mentioned to you at the beginning of the‘trial, 
when you were selected, in our court system the function of 
the Judge in the case and the function of the jury are 
Separate. You are not lawyers. It is my duty to instruct you 
as to what the law is. It is your duty to accept the law as 
I state it to you and then to determine the facts from the 
evidence, to decide whether the plaintiff has sustained its 
burden of proof as to the claim made here. 

Now, just as I am the exclusive judge of the law, 
you, the members of the jury, are the exclusive judges of the 
facts. You and you alone determine the weight, the effect and 
the value of the evidence,and you decide the credibility or 
the truthfulness of the witnesses, and on that basis you will 
resolve the issues in this case. 

I will now explain to you what the issues are and 
what factors or elements you are to consider in resolving 
them. 

This case should be considered and decided by you 
asa dispute or an action between persons of equal standing 


in the community, of equal worth and holding the same or 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
BOLEY SQUARE NEW YORK NY. ="701-1020 


: 450a 
EOP 3 
~@ ° * e 
Similar stations in life. A corporation is entitled to the 
same fair trial at your hands as a private individual would 
be entitled to, and you will treat these two corporations just 
the same asif they were persons. All persons, including 
corporations, are equal before the law, and they are to be 
dealt with equally in a court of justice. 

Now, if in the course of my instructions I make 

any reference to any evidence which does not agree with your 
recollection, you are to disregard it, because it is your 


recollection of the evidence that governs and not anything 


said by me or ; thing said by the Attorieve in their opening 
Statements or in their summations or during the trial. 

The attorneys in this case have the right and the 
duty to press the legal theories they hold. They are simply 
performing their duty. 

Any evidence as to which an objection was sustained 
by the Court and any evidence ordered Stricken out by the 
Court must be disregarded in its entirety. Puc it out of your 
minds. Also put out of your minds any exchanges which may 
have occurred during the trial between the attorneys or be- 
tween any attorney and the Court, because I do not favor one 
side or the other or intend to criticize anybody. 


I do not wish to indicate to you that I have any 


opinion as to the credibility of any witness or as to the 
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merits of the case. That is your function. That is what you 


are here for to decide. It is yours alone, and I leave it 
entirely with you. So please do not assume from anything I 
may Say or anything I might have said that I hold any opinion 
as to any matters coneerning the issues in this case. Please 
do not reach any opinion that I may have any attitude or 

that I may tend to deuce any particular result or outcome for | 
this case, because I do not. 

It is important to me to keep the trial of this 
case moving forward. You are here as jurors. You are sac- 
rificing your time from your other pursuits to discharge a 
very important duty, and there are many cases in the court 
house; so if I may have seemed in any sense anxious to con- 
clude the trial or impatient with any delay, I trust you do 
not consider me so, but if you do, put that out of your 
minds. 

This is not a contest between the lawyers. It is a 
case between the parties. It is to be decided by you accord- 
ing to the merits and according to where the truth and justice 
lie. I ask you to concentrate on the merits and put all 
other things aside. 

Now, in talking with you I will refer to the issue | 
of damages. You are not to consider any instructions I may 


give you with respect to damages as indicating that the 
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« plaintiff should recover damages or indicating in what amount 
3 he should recover damages. When I say "he", I mean Music 
' 4 Research, Inc. That is a matter for your decision and yours 
° 5 ij alone. Simply because I mention it, it doesn't have any 
6 significance. It does nct bear on the question. 
7 This is a civil case, and in a civil case the 
° plaintiff has the burden of proof to establish all of the 
9 elements of ike case ko your satisfaction by a preponderance 
10 of the credible evidence. : 
: 11 a A fact is proved by the preponderance of the evi- 
2 dence when all the evidence you believe tends to persuade you 
13 of what the witness or witnesses have said or what the docu- 
14 ments show when weighed against any other, contrary testimony 
. 15 or evidence that has come into the case or any lack of 
16 


evidence. 


A preponderance of the evidence in the case means 


such evidence as, when considered and compared to what is 


opposed to it, has more convincing force and produces in your 


mind the belief that what is sought to be proved is more 


lukely than not true. 


{t is often said that the evidence is to be weighed 


on scales, and if you find that the evidence on any issue 


of face is equally in favor of the plaintiff and the 


i 


a & 8 8 


defendant, that is, if the scales are evenly balanced, then 
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plaintiff would have failed in its burden of provii.g the case 


as to that item by a fair preponderance of the credible 
evidence. He cannot recover. 

However, if the scales tilt even slightly, however 
Slightly, that would constitute a preponderance of the 
credible evidence, and the plaintiff would have satisfied 
the legal burden of proof imposed upon it as to that Particula 
matter in issue. 

Some of you have read about or sat as jurors on 
Criminal cases, where they say in a criminal case that some- 
thing has to be proved beyond a reasonable dovbt. That is the 


iY 


Standard which society applies in a case involving crime; but 
in a civil case the test is proving something by the preponder 3 
ance of the credible evidence and not beyond a reasonable 
doubt. That expression -~ beyond a reasonable doubt -- 

- bkenes only in criminal courts and in criminal cases. 

A preponderance of the credible evidence does mot 
mean the greater number of witnesses or the greater lei.ath of 
time taken or the greater number of documents introduced by 
either side. It refers to the quality of the evidence as you 
regard it, the weight, the Significance and the effect it has 
on your mind. 


For your guidance in considering the testimony you 


have heard, I must tell you there are two Classes of evidence 
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aaeanecd in sbuces of seed ee from which a jury may properl 
find the truth as to the facts of the case. One is called 
direct evidence; the other is eatiea circumstantial evidence. 
Direct evidence tends to show the facts in issue 
without any need for any amplification, although, of course, 


there is always the question as to whether it is to be be- 


lieved 


Circumstantial evidence is that type of evidence 


that tends to show facts from which other facts in issue 
May reasonably be inferred. It is evidence which tends to 
prove the fact in issue by proof of other facts which have 
legitimate tendency to lead the jury's minds to infer that 
facts sought to be established must be true. 
There is a brani bienal example given for circum- 
Stantial evidence. Sometimes in a tall building like this, 
_it is difficult to tell, looking out the window, whether it 
is raining outside or not, but if you look out the window and 
you see the people passing by in the streets have their um- 
brellas up, you will usually come to the conclusion it must 
be raining. You have the direct evidence, the evidence of 
your own eyes, your senses. They tell you the umbrellas are 
up. That constitutes the circumstantial evidence from which 
you are entitled to conclude it must be raining. 


In other words, circumstantial evidence consists of 
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facts proved from which the jury may infer by a process of 
reasoning other facts in issue. 

Circumstantial evidence, if believed, is of no 
less value than direct evidence. You may rely on either 
both in reachine your conclusions. : 

“Now, in determining what evidence you will accept, 
you must make your own evaluation of the testimony given by 
each of the witnesses and determine what you believe to be 
the truth, and the degree of weight you choose to give to tha 
testimony. There is no magic foenule by which you can evalu- 
ate testimony. You bring to the courtroom all your experience 
and background of your lives. Each of you in your everyday 
affairs determines for yourself the reliability of etatehente 
made to you by other people. The same testsyou use in your 
everyday dealings are the tests which you apply in your jury 

adlipecations: 

You should carefully consider all the testimony 
given, the circumstances under which each witness has 
testified and every matter in evidence which tends to show whet 
ther a witness is worthy of belief. endian the witness’ 
ability to observe the matters as to which he testified and 
whether he impresses you as having an accurate recollection 
of these matters. 


\ 


You should consider the demeanor and manner of the 
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~ witnesses ai — bestitian. You ses ee eee the 
interest or lack of interest of any witness in the outcome of 
the case. A witness who is interested in the outcome of 

a case is not necessarily unworthy of belief, but the interes 
of a witness is a factor or possible motive which you may 
genet der in determining the weight and credibility to be 
“given to his testimony. 

In doing this, you may also consider whether the 
testimony of a witness is corroborated by the testimony of 
others or by documents or by exhibits. You may examine whethe 
the testimony of a witness is consistent or inconsistent with 
prior actions as shown by exhibits or with prior testimony 


taken before the trial and read to him on the occasion of 


this trial. 


> 


Now, a witness may be interested in the outc ome of 


this case by reason of his ownership interest in a corporation 
which is a party to this suit. In this regard, you will 
remember that Mr. Hoskins testified about his stock ownership 
interest in Music Research, Inc. And Mr. Solomon testified 
about his stock interest in Vanguard Recording Society, Inc. 
You will also recall that Mr. Gart testified about 
his participation in the Gart Management Corporation. Gart 
Management no longer has any interest in the outcome of this 


litigation, and Mr. Gart is not an interested witness. 
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You are entitled to consider the interest of any 


witness in determining what weight to give to his testimony. 

However, merely because a witness has an interest in the out- 
come of this litigation need not be reason to disbelieve his 

testimony unless you conclude it is untruthful, But interest 
may and sometimes does create a motive to lie. 

If any ihnces is shown knowingly to have testified 
falsely concerning any material matter in this case, you have 
a right to distrust such witness’ testimony in other par- 
ticulars, on che principle that a person who lies about one 
thing may lie about other material things. 

You may reject all the testimony of such a witness, 
or you may give his testimony such significance or weight - 
as you may think it is deserving of. 

An act or omission is knowingly done if it is done 
voiuata > and intentionally and not because of a mistake or 
an accident «’- some other innocent reason. : 

Now I will instruct you concerning the plaintiff's 
claim for fraud - this case. 

Tye plaintiff has sued to recover its Gd 
damages on account of certain representations said to have 
been made to the plaintiff by the defendant, Vanguard, which 
tie plaintiff claims were false and fraudulent. 


Yne who represents as true ¢}at which is false, with 
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intent to deceive the Ahikalete to whom the representation is 


made is dial to that person if he, believing a representati 


. to be true, acts in aie aici Higusesucabaced upon it and icing 


damages asa result. 
Now, members of the jury, fraud is never to be pre- 
sumed. It must always be proved ts a preponderance of the 


credible evidence. You should assume that men are fair ana 


honest in their dealings with each other until you are satis- | 


fied that the contrary appears from the evidence. 

If any transaction or circumstance is equaliy 
capable of two interpretations, one honest and one fraudulent, 
it should be found to be honest. 

The burden of proof is‘on the Flaintiff to establis 
the following essential elements. I am about to state the 
elements of a cause of action for fraud, so please give very 

careful attention to these elements. 

First, that the defendant, Vanguard, made a repre- 
Sentation of fact to the plaintiff through Mr. Hoskins. 

Second, that such representation was untrue. 

Third, that the defendant intended to deceive the 
Plaintiff or Mr. Hoskins. 

Fourth, that the plaintiff, through Mr. Hoskins. 
believed andjustifiably relied upon the statement, 


Fifth, that as a result of reliance upon the state- 


Se en 


ScneNpeagetnee coe Rae 
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ment the plaintiff corporation, Music Research, Inc., sustain 


a monetary loss. 


The first question for your consideration is: did 


the defendant, Vanguard, make a representation to the plaint- 


iff? A representation of factis made by words or acts when an 
impression is communicated be the mind of another person. 
Language used or the act done is to be interpreted by you ac- 
cording to the effect it would produce upon the ordinary 
mind. 

The mere silence of a defendant or an officer or 
director of the defendant unaccompanied by some act or con- 
duct which deceived the plaintiff would not be a representa- 
tion that would satisfy this element of the fraud claim. 

In this case, as I read to you at the beginning of 
the trial from the pre-trial order, the parties agree that 

3 Music Research-and ae eed into a manage 
ment contract on or about March 15, 1963. This contract is 
ia evidence. You can read it in the jury room. By its terms 
it purports to have given Music Research the exclusive right 
to record or contract with others to record the musicand 
performances of John Hurt. 

The parties also agree that on or about November 
30, 1965, another document, which is also in evidence and 


which you may look at, was signed by John Hurt, by Maynard 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUS: 


ay 


'460a 
EOP 13 
@ . 
Solomon on behalf of Vanguard Recording Society, Inc. and Her 
Gart. 
Now, the plaintiff claims here that Vanguard, throu 
its officer Mr. Solomon, knew about Music Research's rights 


with respect to Hurt and did make certain representations to 


Mr. Hoskins. Those representations, it is claimed, were that 


Vanguard would — and publish two and only two long play- 
ing albums of Mississippi John Hurt's music, that Music 
Research would retain all its existing rights other than for 
the publication of these two albums with respect to the per- 
formances of John Hurt and that the value of Music Research's 
rights would be enhanced by the Vanguard recordings and that 
Music Research, through Mr. Hoskins, would be a Signing party 


by the signature of Mr. Hoskins to this agreement of November 


30, 1965. 


If you find that these representations were made by 
words or action, then you must consider whet! er such repre- 
sentations as were made were bene or false. If you find 
falsity, the third element of the fraud claim which you must 
then consider is whether in making these false representa- 
tions, the defendant, Vanguard, intended to deceive the 
plaintiff. 

* false statement is a with intent to deceive if 


it is made with knowledge that it is false and with the 
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‘ intention that the person to whom it is made may reasonably 


rely on it. 

The plaintite contends chat Vanguard moentegly 
made these false representations, and they contend that 
Vanguard knew that Hurt had entered intc this agreement-with 
Music Research, Inc. 

The defendant denies that it knew of the 1963 agree 
ment. between Hurt and Music Research, Inc. in November or 
December 1965. 

For you to find that the false representations were 
knowingly made, you musé find that Vanguard knew of the 
relationship between Hurt and Music Research and made the 
representations | Or act intending to deprive Music 
Research, Inc. of some of its rights under this agreement 
and intending that Mr. Hoskins would rely,or conduct himself 
in’ @ fashion which would ceedeee that result. 

If you find that the false representations were mad 
with intent to deceive, then you must determine whether the 
plaintiff's agent, Hoskins, or President Hoskins, believed 
the representations and whether he acted in justifiable reli- 
ance on them. 

Whether the person to whom a representation is 


———e 


made is justified in oe on it oeerey depends on 


whether che fact represented is one that a ‘reasonable man 
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wuld consider seper ses? in reaching « a decision to act or to 


eatrein from seting in the transaction in eee. 

Obviously, if you don't believe what ‘they tell 
you, you cannot be said to rely reasonably on it. 

Now, even if the representation is not such a-fact, 
reliance may also be justified if ne person making the 
representation knows thar the person to whom it is made con- 
siders it important and will rely upon it. 

It is contended here, me hecce with respect to 
whether or not Hoskins would be required to sign this con- 
tract in behalf of Music Research, Inc. that he considered 
it important and that that fact had been made known to Mr. 
Solomon at the time. 

If you find reliance, you must consider whether it 
was justifiable and whether Hoskins, acting for Music 

: Research, w>s justified in believing the represent=tions made 
and in acting upon them. | 

With regare to this the defendant: contends here 
in this trial that Music Research knew of or, in the exercise 
of reasonable care, should have known of the terms of the 
November 30, 1965 agreement between John Hurt and Vanguard 
prior to the time at which the damages were incurred. 

Under the particular circumstances of this case, yo 


may find that damages were incurred when a recording session 
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said to have taken Place in a hotel in New York in February 
of 1966 or later occurred at which Vanguard came into 
possession of substantial tapes made by Hurt in the presence 


of Mr. Hoskins. 


In considering whether Music Research believed and 


EOP 16 | . 
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you should consider whether Music Research, through its 
officers, knew the underlying facts and whether, armed with 
this knowledge, it was reasonable for them to believe and rel 
upon the representations which were made. 

The parties to this case, as I mentioned to you 


relied upon the representations alleged to have been made, ‘ 
y 
Wey ij 
earlier, are both corporations. A corporation is to be : 


» 


treated by you as a single person. it is an artificial 
cee which does business and acts only through its 
agents, officers, directors and employees. The act of an 
agent, officer or director or employee will be considered by 
the jury as an act of the corporation if the act was done in 
the course of his employment and within the scope of his 
duties. 

Accordingly, it is fair to say in this case that Mr. 
Hoskins is an agent of Music Research, Inc. and that Mr. 
Solomon is an agent of Vanguard Recording Society, Inc. 

IN addition, you may also find that Mr. Gart was the 


agent of Music Research, Inc. There has been testimony that 
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" he held himself out to be the agent of Music Research, Inc. 


and that Mr. Solomon, believing him to be clothed with this 


authority, dealt with him as such. . 
Indeed, Mr. Hoskins concedes that for some purposes 
he actually did delegate certain authority to Mr. Gart.- 


If you find that Mr. Gart was the agent of Music 


the recording arrangement between John Hurt and Vanguard 


which Mr. Gart had maybe :tréated by you as knowledge possesse 


ee en eet nt Se 


by Music Research, Inc. 


Now , the £icai element of the fraud claim for your 
determination is whether the plaintiff was damaged as a re- 
sult oc any reliance on any misrepresentation, as previously 
discussed, and i will have make to say about the issue of 

damages later in my instructions. 

I will Say to you also that there was nothing un- 
lawful in itself in clipping off the name of the Music Re- 
search, Inc. from the bottom of the contract of Hurt with 
Vanguard.. There is a dispute in this case about who did it. 
Mr. Solomon says he received the contract with the signature 
lines already cut off, and Mr. Gart says it was intact but 
unsigned by Hoskins when he sent it to Vanguard. 

: This is a dispute you may resolve according to 


whom you believe. You have heard the witnesses. You have 
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observed their demeanor. You have listened to their testimony. 
If you find that Vanguard or its officers cut it off, you may 
give that fact such weight as circumstantial evidence of 
intent to defraud Music Research, Inc. as you deem proper 
under all ot che eireumenncns of this case. : 

You are the sole judges of the facts in enks cae: 
and you determine the inferences flowing from the facts, and 
you decide what witnesses you believe and what witnesses you 
do not believe. I will say to you, however, that the clipping 


‘of the name is merely evidence in the case, and there are no 


damac-s flowing directly from the fact that the name was 


clipped off, regardless of «> you ultimately determine did 


the actual clipping. 

Now, there is no requirement in this case to bring 

in any expert. The jury can make a determination based on 

. what you believe of the testimony on the part of all the 
witnesses you heard here, and you must decide this case on 
the evidence,no matter who brought it in, which you do believ 
ana the inferences fairly flowing therefrom. 

You may not decide this case based on any conjectur 
or guesswork or auupicins about what evidence might have been 
brought in. 

You may consider the lack or absence of evidence 


i 


in reaching your decision. 
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Now, a word about such witnesses who did testify 
hone who claim to be experts.- 

The rules of evidence gedinaeiie do not permit 
anybody to testify as to opinions or conclusions, and an ex- 
ception to this rule exists as to those persons who are- 
called expert witnesses. 

If a person, by education or experience, has be- 
come an expert in some art or science or profession or 

calling, or. if he has become an expert in the marketability 
of certain types of materials or in the value ct certain 
materials in which he professes to be an expert, he may state 
his opinion under oath as to any relevant and material 


matters, such as marketability or value or the effect upon 


state the reasons for his opinion. 

: You will recall that we had some exper’ seeeinees 
about the record industry generally, about the marketability 
under certain assumed circumstances of certain John Hurt 
albums or records and the value of certain tapes and other 
matters. 

Insofar as these expert witnesses are concerned, the 
opinion of such an expert is based on what he himself observed 


or testified to having observed or those matters which the 


attorney who questioned him asked him to assume. 
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How, vou may enieet an expert's opinion if you find 
the facts to be different from those which formed the basis 
for his opinion. You may reject his opinion if after careful 

consideration of all the evidence in the case you disagree 
with his opinion. | ‘ 

™n other words, you are not required to accept an 
expert's opinion to the exclusion of the facts and circum- 
stances disclosed by other testimony and evidence or appearing 
as a result of the exercise of your common sense. Such an 
opinion is subject to the same rules concerning reliability 
as the testimony of any other witness. 

If you think the expert is not qualified to give 
the opinion or lacks the education or training or experience 
to substantiate a valid opinion, you may disregard his testi- 
mony 

Expert testimony is entitled to such weight as you 
find the expert's qualifications in his field warrant and as 
you find and according to how you find the underlying assump- 
tions he made to be reliable Or unreliable. These opinions 
must be <cnsidered by you, but they are not controlling on 
your judgment. 

I am going to mention another topic, and that is the 
Statute of limitations. 


It is the policy of the law to encourage people who 
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“have any elaine ’ bring ae eines which they have pronetly 
into court. The law also provides that after a certain 
period of time a party ought to be granted repose and not 
have to defend against stale charges emanating from trans- 
actions and occurrences which took place in the distant -past. 

The law requires that an action for fraud must be 
commenced ~- when I say "commenced" I mean filed in court -- 
within six years of the commission of the fraud or within two 
years' time from the date upon which the facts constituting 
the fraud were discovered or with reasonable diligence could 
have been discovered. 

Now, what are the dates apie: ko this lawsuit? 
Well, it is beyond dispute that this particular lawsuit 
was commenced by Music Research, Inc. on peepee 26, 1973. | 
Thus, for you to find for the plaintiff on this issue of 

‘{iilbcacioas, you must find either that the fraud, if there 
was one, was committed some time after January 26, 1967 or 
that the plaintiff learned of the facts constituting the 
claimed fraud at some time after January 26, 1971 and that 
through the exercise of reasonable diligence he could not 
have learned of this earlier than January 26, 1971. 

Well, what does "reasonable diligence" mean? That 


means using or exercising that measure of care and effort 


which a reasonably prudent man would exercise in a matter of 
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some importance to him. 

In summary, therefore, I remind you that the - 
plaintiff's claims, even if valid, will be barred by the 


statute of limitations unless you find either that the fraud: 


occurred after January 26, 1967 or that the plaintiff did 
not discover the facts epnstieating. che fraud until January - 
26. 1971 or later and could not have, in the exercise cf roa- 
sonable diligence, discovered the fraud until January 26, 

1971 or some time thereafter. | 

Now, as I eodcrecad the contentions of the parties, 
the plaintiff asserts that the coming out of the third record 
gave him notice of the alleged fraud. That, of course, is 
entirely a matter for your determination according to the 
evidence in this case, ae all other fact matters that are 
at issue os 

A word about damages: 

If you find that the plaintiff has proved its claim 
with respect to fraud, you must return a verdict in a sum of 
money which would justly and fairly compensate the 
plaintiff for all losses diceckiy resulting from the defend- 
ant's fraudulent acts. The measure of damages for fraud is 
indemnity for the actual peoualnee loss sustained. 

Generally, actual pecuniary loss is measured by the 


difference between the value of what the plaintiff parted 
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with and the value of what he received. Therefore, if you 
find that the plaintiff: has proved its claim.with respect-s,¢ 
“to fraud, ‘ it would be entitled to recover all their expenses) [ 
incurred in the recording @md preparation of their John Hurt 
‘Memorial Anthology, which the plaintiff alleges it was unable 
to release and sell; that is, assuming also if you find it was 
because of the fraud that the plaintiff, Music Research, 

could not complete its contract with Adelphi to record and 


release that so-called John Hurt Memorial Anthology. 


Now, you will recall I told you earlier Adelphi 


Records, Inc. is out of this case. Youare not to concern you 


selves with Adelphi Records' loss, but if you fina the facts 
to be as I have just suggested to you, you will address your- 
selves to the question of what were the losses of Music 
Research, Inc. arising out of the claimed frustration of the 

: contract it had with Adelphi. That contract is in evidence, 
and you may look at it. 

You may also allow the plaintiff to recover the 
difference, if any, between the fair market value of Music 
Research's inventory of John Hurt's tapes before Vanguard's 
release and sale of The Best of John Hurt and John Hurt's 
pact Sessions Albums and the value of the inventory at the 
present time, that is, after the release and sale of those 


albums. 
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In considering that value, yov may consider whether 


or not Vanguard continues in possession of other John Hurt 


tapes. If, however, you find that the plaintiff did or in 


the existence of and the terms of the Hurt-Vanguard agrée- 
ment at a time when plaintifé had not yet suffered all of the 
damages ultimately suffered, then the plaintiff's recovery 
will be limited to the damages it suffered prior to the time 
| it learned or should have learned of the circumstances of the 
claimed fraud. 
In fixing damz 72, you pea aah to be actuated by any 


motive to be overly generous nor by any desire to be unduly 


the exercise of reasonable diligence should have ascertained 
| 


conservative. You are to be fair in the amount of fixing 
any damages. | 
: The purpose of gamecan is to compensate and not to 
: punish anybody. You are to fix your Gsiaces. if you reach 
that point in this case, withcut reference to shy ence ian. 

A word about deliberating as jurors. 

It is your duty to try the issues in this case fair: 
and impartially and without fear or favor. Each juror is 
entitled to his or her own opinion and to express it in the 
jury room. You are required to exchange views with your 
tel tow jurors. That is the purpose of jury deliberation: to 


talk about the case, discuss the evidence with each other and 
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“to reach a just verdict based on the avtanice and as 2 result 
of your deliberations. : | 

If any one of you has a Boke of view and if after 
reasoning with your fellow jurors it appears that your judg-_ 
ment is open to question, then, oh aceon you should have no 
hesitancy in yielding your point of view and goin, atone with 
the others -- that is, if and oniy if you are convin~:d that 
the opposite point of viewis really one that SatisSfies your 
individual judgment and conscience. Howeuee, you are not to 
give up your point of view that you conscienticusly bel ede i 
simply because you are outnumbered or outweighed by the other 
jurors. | 

The vote of each juror is of equal value and im- 
portance in this case, and to return any vevaict it mvst be 
unanimous. 


Damages, if you reach the question of damages, are 


solutely improper to use oS short~cut such as dividing up 
the different fidorcs that the people believe in or splitting 
the difference or anything like that. Damages, if you reach 
damages, must be reached as a result of discussion and agree- 
ment. 

The forelady here will be Miss McWade, and when the 


jury has reached a verdict, you will tell the marshal that 


i 
I 
to be computed by discussion and deliberation, and it is ab- | 
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“the jury has reached a verdict, and then you will ane back 
into court and announce wie verdict. 

It may well be that the jury will want to see the 
exhibits. If you want to see the exhibits, you will send out 
a iota. That note may say, "Please send us all the exhibits,"| 

Or if there are only particular exhibits you want to see and 
you don't want to see the rest, you can call for the exhihite 
at the jury wants to see. | 

Now, it is possible you may Haveracine question or 
there may be something about my instructions that.is uaelene, 
and if that is the case you can send out a note asking for 
whatever will clear it up. Before you do that, I hope you 


will discuss it fully. 


The same thing goes for reading testimony. We 


can read testimony, but before you ask us to read any, be- 
cause it is quite inhithy and difficult to do, I dd" request 
that you each try to exhaust your perscal recollections in 
discussion,and if after discussion you cannot resolve it, of 
course I will be entirely willing to have you come back here 
and listen to any part of the paper tapes which have been 
made here read. But, as I say, don't do that unless you 
really need to do it. 


In communicating with the Court with respect to any 


note, do not say in the'note how the opinion of the jury may 
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I don't want to know about that, and don't 


then be divided. 


write it in any note. 

To guide you in- stating your verdict, it will be 
‘done in this fashion:’ 

If the jury finds that the plaintiff failed to _..: 
prove a claim here by a preponderance of the credible evidence 
to your satisfaction, then the veuwict of the jury will be 
announced by saying, "We, the jury, find for the defendant." 
If, on the other hand, tie yury finds that the plaintiff 
has satisfied that requirement and you have computed. his dam- 
ages, you will then announce your verdict by saying, "We 
find for the plaintiff," and then you will state the amount o 
the verdict in dollars. 

At this time,Mrs. Sweeden and Mrs. Dorset, I want 

to thank both of you, and since all of the jury remained 

healthy and in full attendance —- I don't need either of 
you to deliberate, and you are excused at this time with the 
thanks of the Court. Please don't discuss the case cr ex- 
press any opinion about it until after the verdict has been 
announced by the other jurors. You are now excused from the 
courtroom, and the clerk has your certification here of your 
service. You may withdraw from the courtroom. 

(The alternate jurors left the courtroom.) 


THE COURT: Will you swear the U. S. Marshal, 


A SS ONE Re NN ne ee 


(The deputy marshal was duly sworn.) 


THE COURT: It has been brought to my attention, 
members of the jury, that I made a mistake in giving you 
the relevant dates, and I will now go over those dates 


again. 


It is beyond dispute that the lawsuit was commenced 


January 26, 1973. That wouid mean that in order to find for ; 
the plaintiff it must appear either the fraud was commenced 
some time after January 26, 1967 or that the plaintiff learne 
of the facts constituting the alleged fraud at some time afte 
January 26, 1971 and with reasonable diligence could not have 
learned of this earlier than January 26, 1971. 

I am told that I had a slip of the tongue, and I 
said "September". Now, if that is so, please strike the 
"September" out of your minds and recognize that the dates 

that are relevant here are all January dates. 

Please just remain seated now in the jury box, and 
don't discuss the case, because there may be some wagicional | 
corrections that I may have to sie in my Chicas. or there 
may be some additional information that I am ahie to give 
you. 

Counsel may approach the side bar. 

(At the side bar:) 


THE COURT: Do you have any additional requests? 
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MR. NEWMAN: Yes, your Honor. 

I believe that your Honor in listing the misrepre- 
sentations alleged to have been made here either stated or 
implied thar all of them had to be proved. Our claim is that 
only one of them is sufficient to be sroved. : 

THE COURT: All right. oe else? 

MR. NEWMAN: With respect. to the discussion on the 
authority of Mr. Gart, I don't believe that the charge ade- 
quately covered the situation which the jury might be per- 
mitted to infer from the facts that Mr. Gart was given 
limited authority. 

THE COURT: You have an exception as to that. 

MR. NEWMAN: But not to sign. 

THE COURT: He did not sign Hoskins' name. You 
have an exception. 

What else? 

MR. NEWMAN: That is all I have. 

THE COURT: Do you have anything? 

MR. CONCAGH: I have pone: your a 

COURT: All right. 

MR. CONCAGH: None now. I had one, but I will with- 
draw it. I have none. 

THE COURT: All right. No exceptions and no addition 


a) requests? 
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MR. CONCAGH: No exceptions to your Honor's charge. 


THE COURT: All right. : 

(In open court:) 

THE COURT: Members of the jury, I may have been 
Slightly unclear as to one particular matter that I did-men- 
tion to you, and I would like to amplify it very briefly, if 
I may. 

I listed certain claimed misrepresentations, and I 
am sure you recall that they were listed by me and then I 
went on to say that if you found they were made by words or 
actions, you must then consider whether the representations 
as they were made were true or false. 

Any Single representation if so made and if false 
will ‘xe sufficient. It is not a requirement in this case 
that the plaintiff prove all of the claimed misrepresentations. 
‘ehveves, any misrepresentation which you do find is proved, 
if any, must be tested by you as to the question of materi- 
ality and reliance and all of the other elements which I 
previously mentioned. 

It is not necessary for the plaintiff in order to 
prevail to prove to your Satisfaction each and every one of 
the claimed misrepresentations, just so long as the elements 
of the cause of action have been found by you to have been 


satisfied as to any single misrepresentation, and those 
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" elemenc ‘e that there was a misrepresentation of fact made, 


it was untrue, it was made with intent to deceive, the Person 
to whom it was made believed it and justifiably relied upon 
it, and as a result of that liance a monetary loss occurred. 

Proof of all of those elements as to any single 
one of the misrepresentations, which I previously Listed, 
would be sufficient. 

All right. Would you kindly withdraw to the sues 
room and begin your deliberations. 

(At 4:05 p.m., the jury, in the custody of the: 
deputy marshal, left the courtroom to begin deliberating 
upon a verdict.) 

THE COURT: We will be in recess. Please stand 

by. Get your exhibits ready and give them to the clerk, and 
each of you is charged with the responsibility of making sure 
that he has the proper exhibits available and none other. 

Is it stipulated that if they send a note which is 
identifiable, I can have the clerk comply without convening 
you all again? 

MR. CONCAGH: Yes, your Honor. 

THE COURT: Do you so stipulate? 

MR. NEWMAN: Yes, your Honor. 

May I just inquire as to whether the actual physical 


request to admit was admitted in evidence? 
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THE COURT: I did not so regard it. It was read to 


es same as the pre-trial order. If they ask for 
it, I will read it to them again. 

Very well. Let's be in recess. 

(Recess.) ° 

(At 4:20 p.m., a note was received from the jury.) 

(Court's Exhibit 1 marked for identification.) 

(At 4:45 p.m., a note was received from the jury.) 

(Court's Exhibit 2 marked for identification.) 

(an open court, in the absence of the jury:) 

THE COURT: Gentlemen, I have a note, which has 
been marked Court's Exhibit 2. It reads: 

"What is the date of the release of the third album?|" 

That date has os stipulated to in the record. 
Will you refresh my recollection as to what it is? 


. 


MR. DAVIDSON: The date stipulated was April of 1971, 
according to my notes. 

MR. CONAGH: I will check that, your Honor. 

I don't have those notes here today. 

MR. NEWMAN: My notes are the same, your Honor. 

MR. CONAGH: Mr. Vassallo has notes on that, your 
Honor . 


MR. NEWMAN: Did your Honor refer to that date in 


your charge? 
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THE COURT: No; I did not. Not that date. That 
date was stipulated on the record. 

MR. NEWMAN: I know. 

THE COURT: Rather than ask the court reporter to 
lock for it, I simply asked Mr. Conagh to tell me what it ie, 
You say it is April of '71? 

MR. NEWMAN: ‘That is right, your Honor. 

MR. POWELL: I don‘t believe the release date is 
printed on it. 

MR. VASSALLO: My notes indicate April of 1971 in 
the direct examinaticn of Mr. Hoskins. 

THE COURT: Will you accept thee? 

MR. CONAGH: Yes. I will accept April of 1971. 

MR. NEWMAN: April of 1971, your Honor. 


THE COURT: Is it satisfactory if I write them a 


’ 


note to that effect? 


MR. CONAGH: Yes. 
THE COURT: Ali right with you, Mr. Newman? 
MR. NEWMAN: That is all right; yes, your Honor. 
THE COURT: I am submitting a note to the marshal 
to carry in there, saying: 
"The release date of the third album is April of 
a971.7 


I have placed my initials on it. If anyone would 
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care to look at it, he may. 


The marshal will take it in, and we will be in re- - 


(Recess.) 


(At 5:10 p.m. In open court, jury present.) 


THE CLERK: Madam Forelady, have you agreed upon 
a verdict? 

THE FORELADY: tan. 

THE CLERK: How do you find? Do you find for the 
pieintiet or for the defendant? 

THE FORELADY: We, the jury, find for the Plaintiff 
and award damages of $275,000. 

THE CLERK: Members of the jury, listen to your 

verdict as it stands recorded. You say you find for t 

plaintiff in the amount of $275,000. 

: (Each member of the jury, upon being asked by the 
clerk if the verdict as recorded was his or her verdict, 
answered affirmatively.) 

THE COURT: All right. I will direct that 

verdict be recorded ty the clerk of the court. 

At this time, I thank the jurors for their attend- 
ance here and their attention to the case. You are now 
released from any instructions or directions on my part. 


You have all your civil rights, and you can do or say anythin 
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you like. 

By the same token, no person can harass you or 
question you or ask you about your verdict and about your 
reasons for deciding the case in the fashion you did. if 
anyone attempts to conduct any such inquiry of you, you are 
free to tell them not to bother you, and if they do, you 
report it to the Chief Judge of this court. 

The clerk has your certificates, which you can. 
ebtain on the way out the door,and you are excused with the 
thanks of the Court. 

(The jury left--the courtroom.) 

THE COURT: I will direct the settlement of a 
judgment on notice. I think five days' notine will be 
enough. The judgment is to cover all of the matters set 
forth in my rulings at the close of the plaintiff's case 
‘and also to award ‘udament in accordance with the verdict. 

MR. CONCAGH: Your Honor, at this time the 
defendant, Vangard Recording Society, Inc., moves, pursuant 
to the Federal Rules, for a judgment notwithstanding the 
verdict. 

THE COURT: Motion denied. It is refarded as an 
issue of fact, and the jury had a right to decide it. . 

MR. CONCAGH: We further move to reduce the 
verdict and set aside the verdict as being excessive as . 


against the weight of the credible evidence in this case. 
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THE COURT: I deny-that motion, too. 


All right. Anything else? 

MR. CONCAGH: Nothing os your Honor. 

THE COURT: | The whole matter revolves about whom yo 
believe, and the jury has the right to believe. I don't re- 
Solve issues of credibility. 


All: right, gentlemen. 
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Name Direct Cross Redirect Recross 
vame ————_—<085_ Redirect Recross 


‘Phomas Byrd Hoskins 
(Resumed) 149 229 238 

Eugene Rosenthal 240 274 291 

John McLynn 294 322 

Eugene Denson 4 325 

Maynard Solomon 329 


Herbert Gart 380 
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EXHIBIT 1 = MANAGEMENT AGREEMENT DATED MARCH 15, 1963 BETWEEN 
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MANAGEMENT AGREEMENT 


; ‘ 
mane thie LOTh day of — Marek _, 1963, by and between 
MUSIC RESBARCH, INCORPORATED, of 1741 K Street, Northwest, tinshington 6, 
Dietrict of Columbia, horeinefter referred to as “Manager,” “nd JOHN 8, MURT, 
also known ae Mississippi John Hurt, of Avalon, Mississippi, hereinafter re- 
ferred to as “Artist,” a : : j 

— ae Ue 
WHEREAS, Manager has the knowledge and skill to effectively promote 
the professional welfare of Artist to the mutual profit of both Manager and 
Artist, end Manager desires to undertake such promotion, and 
: WHEREAS, Manager ie willing to expend tine, effort and money for the 
development of the career snd profession of Artist, and 


WHEREAS, Artist desires to obtsin the counsal, advice, guidance end 
management of Manager in the entertainment fodustry, having full faith in the 
ability of Manager to effectively promote hie career; 


NOW THEREFORE, in consideration of the mutual promises herein con- 
tained, and for other good end valuable considerations herein specified, the 
parties hereto mtually agree and covenant as follows: 


» 


1. Artist hereby employs Manager to render its service to Artist in | 
Artist's capacity of entertainer, performer, singer, musician, instrumentalist, | 
and artist, ee Artist's sole and exclusive persoual representative, manager and 
advisor in the entertainment industry and in music research, including but not | 
limited to appearances in vaudeville, motion pictures, legitimate theatres, | 
| 
{ 
| 


television, radio broadcasting, recording, for phonograph records, electrical 
transcriptions, appearances at hotels, restaurants, clubs, schoole, colleges, 

} night clubs, bars, cabarets, coffee houses, and all other eppearances in any 
way connected with or related to the entertainment industry or music research 
in the United States, its territories and possessions and in all foreign count-! 
ries throughout the world, The aforesaid enumeration ehall not be deemed a 
limitetion upon the sarvices Artist ehall render for Menager, but werely 4 pere 
tial enumeration by way of illustration. 


-. ‘23 Manager agrees that it will perform euch services as personal 
representative, manager, and edvisor as iu its discretion are required to ed- 
vance the best interests of Artist in Artist's capacity of entertainer, pero 
former, singer, instrumentalist, musicien end artist. : . 

i ree . : = ; 
E “3. Artist does not hereby engages er require Manager to procure or 
provide engagements for Artist or to act as a booxing ayent in his behalf, but 
Artist doses hereby grant to Manager the exclusive right to errange fer such 
services from others on behalf of Artist and/or to provide such services iteeif 
fa ite ecole discretion. ee oe 

&. . Artist acknowledges that Manager is engaged in a similar capacity 
or will be engaged in a similar capacity for others, and Artist agrees that 
Manager is not obligated to devote his time and attention exclusively to Artist. 


another party or parties for Manager. 


S. Avttet agrees to refer to Manager all werbal or written proposal 
commnications, or requests for Artist's appearances and services, and Artist 
agrese that Manager my publicly represent itself ee eating for Artist in the 
capacity herein set forth, For this purpose Manager shail have the right to 
use Artist's photograph and his name for advertising materials, and to author 
ise othere to use Artist's name ind photograph in euch manner ae Mansgor my 
deem advisable, "name" being any profession : or legal neme of Artist individe 

|) wally or es s wember of a grou, or a8 2 group. : r 


* @al ar - woe oe 
E98 a Re 
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6. Artist represents that and «.rrants that he has the exclueive and 
logal righ: to use the trade or profcasional name ect forth herein, and Artist 
hereby trensfors, assigne and conveys all right, title and interest in and to 
the use of said name to Manager. Artiet may use said name professionally, only 
us Manager, withic its sole discretion and contrel shall permit, direct or 
allow, Artist agreas and warrants that Artist shall not, nor permit anyone eleé 
to, use enid name except with permission of Manager and under and aubject to | 
the terme and conditions and provisions set forth by Manager. Artist shall not 
adopt any other name except with Manager's poraiseton, 


7, Artiet hereby appointe Manager hie true and Lawful attorney-in- 
face during the term of this agreemont, or renewal thereof, to sign and make on 
Artist's behalf all ogreemente in connection with all engagewents and arrange- 
mente <cntemplated herein whereby Artist's name, likeness » Services or talents 
are mentioned, referred to or utilized, and te collect for and on.bohalf of 
Artist all procaeds, monies or other compensation within th: rcope of this 
agreement or renewal thereof. Artist agrees to perform all engagements and to 
make all appearances in accordance with all agreements entered inte by Manager 
on Artist's behalf. 


8. Artist hereby represents and warrenta that he has no outstanding 
agreements nor has he made any other arrangements, oral or written, which shall 
in any manner interfere with or prevent him from carrying out the tomas and 
conditions of this agrecwent. Artist further agrees that he will aot, during 
the term hereof, engage any other person, firm or corporation to act in the 
capacity of personal manager, representative or advisor. This agreement shall 
supercede any former agreements that may exist between Manager and Artist re~ 
garding the subject matter of thie agreement. ‘ ; 


9. Ae compensution fo. Manager's services herein, Artist agrees to 
pay Manager a sum equal to Fifty porcent ($0%) of all grose compensation re- 
caived by Artist from all sources as the result of Artist's professional 
activities enumerated but not limited to those in Paragraph "1," herein, and 
from any and all agreements entered into during the term hereof, or fron any 
and all extensions, renewals or substitutions hereof, regardlese of whether 
the terms of said agreauents or said extensions, renewals or subetitutions 
extend beyond the term of this agreement. . 


10, Artist agrees thet he will pay to Manager the compensation ss 
agreed in Paragraph "9." herein iumediately upon receipt by Artist of any 
wonies received for his services as aforesaid. Artist hereby further agrees to 
reimburse Manager with respect to any and all expenses Manager may incur on 
Artist's behalf, but only to the extent of royalties received by Artist. It is 
further agreed that Manager shall have the right to deduct from royalties paid 
to him by others for Artiet such amounte as are due Manager by the terms of 
this agreement, end pay the balance thereof to Artist. 


lL. Artist further covenants and agrees that he will faithfully and 
conecientiously and to the best of his ability give such auditions and eubmit 
to such tests se will, from time to time, be arranged for Artist by Manager 
using such material in connection therewith ae Manager wey direct Artist to 
use, and where engagements are obtained for Artist with respect te his activi- 
ties hereunder, Artist will fulfill and perform such engagements to the very 
best of his ability. 


12, Artiet hereby specifically authorizes and empowers Manager, vhen- 
ever Manager may deem the same necessary in order to further promote and 
advonce Artist's career hereunder, to employ the services of s booking agent or 
agents for such purpose, and Artist agrees to pay one-half of the cost of such 
services. 


13. Artist agrees that Manager shall have the exclusive right to mike 
recordings of Artist's mesic and performances during the term of thie agreoment, 
or in Manager's discretion to contract with others for meking recordings of 
Artist's mate end performances on behalf of Artist. In all cases of Manager 
producing recordings of Artist's music end performances on records bearing 
the label of Manager, or the trademark of Manager, or on tape or other madia 
bearing eaid label or trademark of Manager, Manager shall bear the expenses of 
producing such recordings, and Artist shall be compensated at the rate of 
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| £ifteen cents ($.15) per record sold where gaid record contains only the art 
of Artist and two conts ($.02) per selection or “track” whera s2id record con= 
tains tha art of others as well -s the art of Artist, per auch record gold, 
Manager to bear all cxpenscs of scales of such records as well 2s all expenses 
of production of such records. ‘he terms, "record," and "records," shall ba 
construed to include tho terms, “tspe," and "tapes," as well as any other 
recording media, ‘Chia method of compensation to Artist with regard te record- | 
ings produced on Minager's label or under Monagor's trademark is an exception 
to the method of compensation provided for in Paragraph "9," herein for all 
other ecrvicea rendered to Artist by Manager. In all casey where Manager 
elects to contract with other recording comp:nies or individuals «1 behalf of 
Artist, the method of compensation shall te that provided for in Paragraph "9," 


14, With regard to any musical composition or lyrics or both which 
Artist represents to Manager to be Artist's original art, such musical compos- 
ition or lyrics having been composed or written or created by Artist at any { 
time in the past but not copyrig:ited or which shall be composed or written dure’ 
ing the tern of this controct, Artist uprees to permit Minager to tuke suet and | 
| procure a copyright or copyright: thereon in the name of Manager in the ‘inited | 
| States or elsewhere, and such co-yrights ghall become the absolute property of | 
Manager forever, Artist further agrees to indemnify Manager againat all damage 
in consequence of any such copyr:.ghted material or other material used by 
Artist containing any infringement of copyright or libclous matters. 


15. The term of this agreement shall be for a period of five (5) 
years from the date hereof, If at the end of this term of tha contract, Artist: 
shall have earned a grosa aggregite sum in excess of tp ye Lene ye cf 
Dollaras, ($ 5(C.CO +) during the said contract period as a result of Artist's! 
professional activities es set forth in Paragraph "1." herein, then, and in 
such event, this agreement shall be automatically extended and renewed for sn | 
additional term under the same provisions and terms hereof, such additional | 
term to be also of five (5) years duration, excopt Lf Manager shall give notice 
prior to said renewal or extension thst it does not desire to renew or extond | 
the same, 


16. Té£ any part of this agreement should be held invaltd by a come | 
petent authority, the remainder shall nevertheless remain valid and binding 
on the parties hereto, | 
| 
| 
4 
{ 
{ 


IN WITNESS WIEREOF, the undersigned as partias hereto have hereunto 
set their hands and seals on the date first hereinabove writton. 


Manager 


EXHIBIT 11 - AGREEMENT DATED JUNE 8, 1970 BETWEEN ADELPHI 
STUDIOS AND MUSIC RESEARCH INC, : 


AGREEMENT 


q 


| _ THIS AGREEMENT MADE this 8th_ day of . June ‘, 1970 
by and between ADELPHI STUDIOS of Silver Spring, Maryland hereinafter known 
as ADELPHI; and MUSIC RESEARCH INCORPORATED, a District of Columbia 
corporation, hereinafter known as the CORPORATION. 


WITNESSETH: | 


‘ 


WHEREAS, the CORPORATION is the owner of several hitherto unpublished 
tape recordings of the work of their artist, MISSISSIPPI JOHN HURT, and 
oe oe f 


WHEREAS ADELPHI is desirous of publishing certain of these recordings 
in the form of phonograph records, and oe ia 


WHEREAS, the CORPORATION is desirous of having ADELPHI publish the 
said recordings in the form of phonograph records, ee 


NOW THEREFORE, in consideration of the mutual promises and ‘covenants 
hereinafter contained, the parties hereto, ADELPHI and the CORPORATION, do 
hereby mutually covenant and agree as follows: 


1. ADELPHI shall pay all costs incident to the production and promotion 
except in the case of publisher's fees which shall be borne jointly by ADELPHI 
and the CORPORATION .., 


2. ADELPHI shall pay the CORPORATION at the rate of One Dollar and 
Twenty-five Cents ($1.25) per 2-record LP set sold as consideration for the 
use of the CORPORATION's tape recordings; ADELPHI guarantees to sell at least 
Two Thousand (2 ,000) LP sets during the first year of the term of this contract, 
and to pay the CORPORATION at least the sum of Two Thousand, Five Hundred 
Dollars ($2,500.00), including an advance of Seven Hundred Dollars ($700.00) 
against that guaranteed amount, payable upon signing of this contract. 


3. ADELPHI hereby agrees that the CORPORATION shall have the final 
say as to what performances of their artist are selected for the LP record sets 
to be produced by ADELPHI, and ADELPHI shall obtai.: the signed consent of 
at least one officer of the CORPORATION to the use of the songs finally selected 
from the performances available on the CORPORATION's tape recordings. It is: 
understood that the parties hereto will work closely together in order to produce 
LP recordings of the finest possible quality. 
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4. It is understood that the tape recordings from which the final selections 
shall be drawn for use in the proposed LP recordings shall remain the property of 
the CORPORATION , but that masters, mothers and stampers used in the production 
of the said LP recordings shall be and remain the property of ADELPHI. 


IN WITNESS WHEREOF, we have hereunto set our hands and seals this 
8th day of June , 1970. 


ADELPHI STUDIOS 


MUSIC RESEARCH, INCORPORATED 


a L. 
fThomar (2 Dwele 


Thomas B. Hoskins, President 


eland M. Taibot, III 
Secretary 


* / . 
EXHIBIT 13 = LETTER DATED JULY 21, 1964 FROM MUSIC KESEARCH 
TO VANGUARD RECORDING WITH SIGNED CONTRACT FOR JOHN HUNT 
Muaie Research, Incorporated 
*2023 N. Woodstock Street 
Arlington, Va. 22207 
July 21, 1964 


Dear“Bynard Solomon 

Vanguard Recording Sooilety, Inc. 
154 west 14 Street 

New York 11, N. YX. 


Dear Mr. Solomon; 


Thank you for your letters and the contracts. We enclose the 
signed contracts for Rev. Wilkins and John Hurt. We ere sorry, aftor 
putting you to the trouble of sending one for Skip James, that he will 
not be able to record. He has not played for seven years, end necds 
a good bit of practice before he will be ready to make any new records. 
We hope that by next year's Festival he will be sounding as mesterful 
as ever, 


We are looking forward to the Festival and hope to see you there. 


Sincerely, 


/ 


(Mrs.)° Louisa Spottswood 


49la 
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} 
| THE BACH Guild 
{ Juaa 29, 1954 


Missiscipyl John Hurt 
c/e Music Researer, Inc. 
2023 N, Woodstock St. 
Arlington, Va. 22207 


Dear Mississippi John: 


In return for goed and valuable consideration paid by us, you heseby give us the ex- 
clusive right to record al! musical selactions and performances to be given by you 

at the Newport Folk Festival at Newport, Rhode Island on July 23, 24, 25 and 26,1964, 
_ end any postponed dates, together with the right.to use your name, likeness and 
biographical material for. advertising, trade and other purposes, and to manufacture , 
sell and distribute phonograph records and any other reproductions of all or parts of 
such performances. This release will also extend to any pevson or corporation to 
whom, we may assign our rights to manufacture or sell any album or other reproduction 
made of the above performances. o 


We agree that you may be permitted to recor¢ selections used by us. hereunder for 
any ‘other person, firm or corporation, without restriction by us. 


You agree that each record shall be subject to our epproval as satisfactory for manu- 
facture and sale, and that all recordings and the performances therein shall be 
entirely our ‘property. You hereby warrant and represent that you are free to give us 
this’ right and that no prior agreement o. performance interfere therewith. 


For each selectioa released on phonograph records by us, we shall pay you the sum of 


Fifty Dollars ($50.00)-----------~-----—--------------~_o at the rate of A. FP. of 


; [A 
. M. union scale if epplicable, whichevei is higher, on ot before the date of release. 
Nour accompaniments for other performers shall be paid at the rate of A. F. of M. 
union scale, on or before the date of release. - : 


aoe Very truly yours, 
-VANGUA RECORDING SOC., INC. 
ie a, ‘ 
hat it] 
oe i, MY if 4 
oe ” oo eee 
ABOVE AGREED TO: _ : Maynard Soloraon- 


a ae \ 
ae S La ds ; 
fy | Do-Ur wrt [> 
7 ae SS SStePT JOILN HOS. 


~ 
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EXHIBIT 16 = LETTER DATED OCTOBER 23, 1964 FROM MESSRS. POWELL, 


HORKAN & POWELL TO JAC HOLZMAN 4930 5 
= ’ ; LAW OFFICES 4 
5 ee a “a : POWELL, HORKAN & POWELL 
’ 1741 A STREET, NORTHWEST j f 
hae " WASHINGTON, D. C. 20006 “ 7 re < 
‘4 . 
: ‘  - TELEPHONES if [i ‘ 
q oo ; 200-4047 i AEN OFFICES 
BOLLING R. POWELL, UR. ee yi nye 
GEORGE A. HORKAN, JA. \ T GLOUCESTER, ViRGINIA y 
if 
1 i -e 


Mr. Jac Holzman, President 

. Electra Recording : 

* BY Wese Sint Streee a 
New York 19, New York . if 


WILLIAM J. POWELL : Octoter 23 ‘ 1964 a ee Ox 3-660 


: RE: Music Research, Incorporated yv, 
’ : Louisa CG. il. Spottawood, ct al., 
i In Casncery Ko, 15032, Circuit 


‘ Coure of Avlinzten County, Va, 
Bear Me. Holazman: 


~ * . 3 
' 


| This 19 to advise you that neither irs. Louis: C. Ul. Spotzntcod 
‘nor her tusband, ta. Richard K. Spottsweod, beth of whom are defendents in 
the cubfect cause of action, have any ricute whatever in and to, or rights 
to perform any part of, the centract cf ttusic Rencarch, Incorporated ,wi.th 
' John S, Hurt, eleo known s8 liiscissippt John Hurt. The care ts true resarding 
. any of the ether contracts of Musie Kecearch, Incorporated, with other P 
artists, 


<2 


This.is also to advise you that althoush Mra. Louisa C. H, 

Spottswood may have phyeical posscosion of cortnin masters, mothers and 

etarpers of recordings of che muste of Missiseippi John Wort 2nd others, 

she doea not have, nor wiil any purchaser of these masters, mothers aad 

stampera have, any right whatgocver to produce records fron thom, since. 

such right is an ircident of the aforesaid contracts and is vested solely 

in thisic Research, Incorporated, of witich corporation neither Mr, Hor ti&s. ‘ 
Spottswood is an officer or employee or agent of any kind. 

This will also advise you that within five days a texmorary 

vestratning order and a permanent injunction will ka filed in the subjeac ‘ 
“cause of action to prevent Mrs, Spottsivoud from interfering in the contrccts 

of tusic Research, Incorporated, and in ite business affaira in any msnner 
whatsoever. 


This will be notice to you, end to all who recciva copies of 
thio letter, that to deal with Hr. or irs. Spottsvood ia any matter involving 
the property or righty of lusic Research, Incorporeted, Lo to do 30 at your r 
peril, 


_ Very truly yours, 


” | ( Vee f 


Te Ree Dae 


' Generel Counfel, 
: .  Huete Reseaxyth, Lacorporated 
Copy to: 
Vanguard Recording Seciaty _ Hodurn Distributing Co. 
-Giove Productions, Inc. Merbert S$, Cart 


Plestvlite Cozperaticn 


4 


EXHIBIT 54 - MEMORANDUM RELATING TO CONTRACT 


Reayxx Soe oud Mississipi John Hurt 
c/o Herbert Gart Management 


Rx terms are ; 
2 LP's per year 2 Vir 

‘ ; Cs 
$2000.00 per LP sdvance EXHIBIT é wae 
hoyalty 5% of standerd terms Wks £.&. 

25% of foreign income. a iv 


1 year, 1 option 


contract to be signed also by TOM HOSKINS, personel manager and 
KervavkvaortyveusinexsxXMaNALERY xX 
HERBERT GART, business manager 


RIDER: 


l. koxtxvehaxxYoustavavadxysudvas xthwkxxxinyxmaveviviverexrnusiyx 
1. You have recorded two LP's for the Piedmont label, titled 
respectively MISSISSIPPI JOHN HURT and WORRIED BLUES, You warrant 
that you have recorded no additional material for any person, firm 
or copporation within the past five (5) yeers. You sdditionally 
warrant that you will not release or cause to be released any 
recordings by you during the term of our agreement. 

Both a 
2. Youg and Piedmont Hecords¥ represent and agree that we shall 
have the right to re-record any material previously recorded by 
you on the two aboveO@mentionea LP's. 


rn » with.c ing letter, Dear Herb: Herewith 
z S01 8823 og &8 Hep ore chent BER Al seeasipp John Hurt, {ncorporating 
all the terms we agreed upon. 


In respect of yur request for a fixed dollar amount per record sold, 
rather than # royalty percentage, mexmbxx I believe that this would 
work to Mr. Hurt's disadvantage, since the list price of stereo 
discs is at present $1.00 more than mono, and other forms of musical 
reproduction are also often at higher prices (e.g. xm pre-recorded 
tape). Furthermore, such a xextexx formula would not permit release 
of singles or other lower-priced recordings. AvxUUYXpREsERtxLisEv 
priumsxokvehxVQvandv x9r 7 Dy xthoxvmyaL ey xpeveunvayasxwavKVSULVEEVV 


We trust you will find all in order. If so, please have Mr. Hurt, Mr. 
Hoskins (representing Piedmont and Mr. Hurt both) and yourself sign 
and initial all copies and return to us for counter-signa ture. 


We look forward to a successful serious of recordings with Mr.. Hurt. 


id 


= snl lat ra an ati anti oS SE AS Sele < 


; 
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a 
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a Ana 
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Music Researct: Ince Personal manngers, record co. and yuakinvkerx 
<x co-publishers. 
Tom Hoskins. 


own Piedmont and Bullfrog labels. They released two 
LP's by Miss John Hurt. We can use any of the 
material on their albums end they cannot use any of the material 
which we use. Plus, they cannot release any recordings during 
the 2 year term of our egreemant, whether reoorded or not. 


contract drawn directly with MISSISSIPPI JOHN HURT 


should be signed by Tom Hoskins as well, as his 
personal manager, and Herbert Gart as business managere 


2 years 
2 LP's per year 
$2000.00 per LP. 


eo 


ees a 
i . A te a 
if (7 Y y (AIMS 
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April 20, 1966 


Mir. Maynard Solemen 
Vanguard Recording Seciety 


15i, Vest 14th Street : | BEST 
New Yerk City, New York ee SS is 


Dear Maynard > 


. I just came back from Ohie where Son House and John 
Hurt were in dual concerts last weekend, Traveling with Jehn 
was quite an experience after a year and a half on the read with 
Son, Jehn eats anything, sleeps anytime, is always affable and 
his music is censistently goods . 


You asked if I wanted you to break the centract (7?) that 
exists between John and Music Research, Inc,? well, I'm enclesing 
a copy of it se yeu can leok it ever and make your own decision on 
that, Paragraph Nine gives thea 50% of all gross money that John 
makes and Paragraph Ten says that Jehn pays any and all expenses 
that the Manager may incur. Paragraph Twelve also,says that John 
will pay additionally half of the booking percenatge. Paragraph 
Fourteen says that the Lanager helds the copyright to any and 
all Jehn Hurt material and it becomes "the absolute property of 
Kenager forever." Paragraph Fifteen says that the agreement is 
fer five years with on autematic five year renewale 


We beth know that this rag Asn't worth the paper that 
4t is written on. Hewever, it cust be broken fully and completely 
in order for John ts om his ewn senzse He has never received any 
monsy either from his Piedment sales or from Nevport albums. He's 

been. cempletely in the dark as to where he has played and for how 
much ever since he started playing again in 19636 


: This business is not ene where there are "geod guys" and 
Mpad guys," but I feel that I can do the best job for John. He 
likes me and has asked me to travel with hin. I guess thzt the 
chjective ens te speak te is Pat Sky, gince he knswoe all the pore 
sens invieved and has remained detatched and a goea friend to John 
through 4t all. Jehn told Pat that he wented ne to travel with hia 
but he was afraid ef Tom and dien't want t> hurt his feelinzs by 
telling hin he cidn't want hia areund any Moree 


ove fe 


Pansncantins tha Finest Traditional blu 


I really love this man, Maynard, and I have stoed by ani 
Watched him rebbed for over two yearse I have just gotten tired of 
Herb Gart telling hin te stay in Lississippi until he sent for hin 
end Tem Hoskins vanishing for months at a tine. 


From your point of vicw, an artist traveling sells more 
_recerds for your company. I den't want John te travel any mere than 
he wants to, but I doen't want him not to have the epportunity to travel 
any less than he vants to. He wants te keep playing and traveling en a 
linited basis and he is cempletely unaware thet he is an artist in 
Gemani. ; 


Yeu make yeur ewn decision on this. I have tried to de right 
for Son, Skip and Beeker, and 1 ebvieusly will do ny best to do right 
for John. He has asked me to meet hin in Philadelphia about the middle — 
ef next month se he can coms to New Yerk to finish recordings Tosh 
Seeger called me about a Channel 47 program and I teld her that the 
19th (a Thursday) weuld be a suitable date. I guess that he could de 
his recording on the 18th and 19th sf that is alright with youe 


I hope that you will write to Jehn. His address is: No. #1 
North Levee Street, Grenada, Mississippi. He has seme definite opiniens 
about this but he is awed and afraid of Tom and wouldn't say anything 
in your effice. Just write te him and I'm willing to be guided by his 
decision. 


I'm sorry that you were put in a bad position last week. I 
would have done anything to spare Jehn the sheck ef seeing Ten Hoskins 
standing there when the elevator deers openeé at Vanguard and he was 
standing there waitinge 


De the best you can on this and give me a call if there are 
eny questionse — 


Best_wishes, 


=— = en U 
- dk: 


'. Dick watermsn 


gpa 28 - LETTER FON AVALON PRODUCT 1 ONS TO MAYNARD 


Oi; 


4 L TH 
> f i 
iy Wue UGHLL | productio 


34 PARKER STREET, G17) 976-2837 
Cambridge, Mass, , 


ae 


Maynard, 


1 wrote and mailed the lee last night pig fergot 
‘to ie the centract that I was talking about. 
os 


“biel Vaterman 
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then 2 Das, 
Re cressnting th the finest Traditional blues Sosuel Aptises 


od 
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EXHIBIT ‘29 - LETTER DATED’ MAY 19, 1966 FROM MISSISSIPPI 
. JOHN HURT 10 SANFORD: ROSS Mae 


me ee CNR aE AORN a On. 


“May 19, 1966 


sete Koss, EsGe 
7u5 Fifth ‘y-nue 
He. York, ets 


to cuthorize sou to tense ary ond oll 
* &o persine to Ty 8 Preece t of “serch 15th, 
1963, between myself and *iu-ic esse 1 ince, £acg Gets.con 
“myself and cir. tom Hoshinse 
¥Z be 
: _@nankirg you in cdvence, I 6 


cee al 


. filss Assinoi vonn —_ 5 


2 = aa Le 
oo Tlc3er use SOL trot 


PLAINTIFE 


EXHIBIT 
U. S. DIST. COURT 
S. D. OF se Y. 


ee ee ee bl ee 
. ° i 


: : EXH|BIT 36 - LETTER DATED AUGUST 22, 1946 
. FROM MAYNARD SOLOMON TO GEORGE GOLDSTEI 


‘6 . ¢ ’ 
. *, 
- 


_: +, | August 22, 1966 
. ; i de , : : 


% 


= . 


' Mr. George E. Coldstein © 

- Goldstein, Goldstein and Lavan 
327 South Seventeenth Street 
Philadelzhia, Penna. 19103 


" Dear Mr. Goldstein: 
_ Re yours of August 12th, our contract with Mississippi Joha Murt 
was nezotlated through Herbert S. Gast Mgmt. of New York and not 
- through Music Research Inc. Unioriunately, there‘cre, we have no 
information on the management agrcemen: between >ir. Hurt ond 
Music Research Inc. 
- ‘With all best wishes, we are | 
Sincerely, - 
"-. ‘VANGUARD RECORDING SOC., INC. 


- 


Maynard Solomon : 


“ \ . 
a 


EXHIBIT 56& AGREEMENT DATED NOVEMBER 30, 1965 BETWEEN VANGUARD 
RECORDING ANO MISSISSIPP1! JOHN HURT (UNSIGNED) 


VAN G UA R D RECORDING SOCIETY INC. 


154 WEST 14 STREET: NEW YORK! 11. 


Now York, N. Y. 
80te day of Novembe: 


in the year of 


New York, N, Y¥. 


Dear Mr, Bart: 


This letter sets forth the agreement between us for the rendering of your personal 
services for recording and making phonograph records. 


1 - We hereby agree to employ your personal services as a recording artist for the 
purpose of making phonograph records and you hereby agree to record solely and 
exclusively for us according to the terms and provisions of this agreement. 


2 - Recordings shall be made at recording sessions in etudios designated by us, at 
mutually agreeable times. A minimum of 532 (thirty-two) 45 rpm or 78 rpm 

record sides shall be recorded during the initial term of this agreement, and additional 
recordings shall be made at our election. The musical compositions to be recorded 
shall be mutually agreed upon between you and us, and each recording shall be subject 
to our approval as satisfactory for manufacture and sale. We shall have the right to 
call upon you to repeat any work until a satisfactory master recording has been made. 
You will record additional sides for us wader this agreement as requested by us during 
the term hereof up to a maximum 01 sides per year. 


3 - We will pay you as compensation for your services a royalty of Five percent 

BB--- ninety percent (90%) of the retail list price, less 
Federal Excise Tax and the retail cost of album covers, of all records sold embodying 
performances hereunder on both sides thereof, and proportionate royalties on a time 
basis on records sold embodying your performances on less than both sides thereof. On 
records sold outside the United States, or at discounts greater than fifty-five percent 
(55%) off list price, we may at our election base the royalty percentages on our actual 
selling price, F. O. B., New York. 


Twe Thousand 


4 - lor your services, we will make a nonreturnable payment to you of a 


e 
within thirty (30) days following the satisfactory completion of the necessary recording 
sessions, and such payments, together with the cost of instrumental and vocal ac- 
companiment, arrangements and copying shall be charged against your cumulative 
royalties and other payments hereunder if and when earned. We will render an 
accounting to you within sixty (60) days after June 30th and December 31st of each year 
during which records made hereunder are sold. Any payments for your services here- 
under made through the A. F. of M., A. G. V. A., A. F. T. R. A., etc. shall be a 
credit against and deducted from the nonreturnable payment hereunder. You will have 
the right to audit all royalty statements and all other accounts rendered to you provided 
that demand is made, stating the basis thereof, within one yeas from the date rendered. 


& j 
502a 


& - Wo shall have the right to give, liconse, leaso or sell to any person, firm or 
company, matrices, stampers or master recordings from which records reproducing 
all or any of your services horeunder may be manufactured or sold, ad we shall have 
the right to grant permission to any such person, firm or company to Use such 
matrices, stampors or mastor recordings to manufacture and sell records therefrom 
provided only that all such transactions shall be at arms length. In the event that 
we oxercise the above rights in connection with any company, foreign or domestic, 
your payment hereunder, in lieu of the royalty outlined in paragraph 3 above shall be 
twenty-five (23R-—a— nn épercent of the net royalties or other payments 
received by us. Payments to you of royalties or fees as aforesaid earned outside of 
the United States are to be paid only when such royalties or fees are received in the 
United States by us, and in the dollar equivalent at the rate of exchange at the time 
we receive payment. In the event that any payments due from abroad are not 
convertible into United States dollars or you elect to receive same in foreign currency, 
we shall pay you upon your request your share or any part thereof as requested by you, 
in kind, but if you do accept any such foreign currencies towards the payment of your 
share as above, we shall be released pro { nto for such payment, 


6 - During the term of this agreement you will not perform for the purpose of making 
phonograph records for any person other than us, and during a period of five years 
after the termination of this agreement you will not perform any musical composition 
or any other material recorded hereunder for any person other than us for the purpose 
of making phonograph records. You acknowledge that your services are unique and 
extraordinary. 


7 - All masters recorded hereunder and all matrices and phonograph records manufac- 
tured therefrom, together with the performances embodied therein, shall be entirely 
our property, free of any claims whatsoever by you or any person deriving any rights 
or interests from you. Without limiting the generality of the foregoing, we and/or 

our subsidiaries, affiliates and licensees shall have the right to make records or 

other reproductions of the performances embodied in such recordings by any methods 


| 
| 
t 
now or hereafter known, end to sell, transfer or otherwise deal in the same under any | 
trademarks, tradenames or labels designated by us. | 


8 - We shall have the right to use and to allow others to use your name and likeness , 
and biographical material concerning you, for advertising and purposes of trade, and 
otherwise without restriction, in connection with the phonograph records made here- 
under. We shall not use or authorize any direct endorsement by you of any record 

or performance or commercial product without your prior written consent. 


9 - The word "person" in this contract means and includes any individual, partnership, 
firm, association or organization, whether or not incorporated or operating for profit. 
This contract cannot be changed or modified orally. We may at our election assign 

this agreement or any of our rights hereunder. In the event of such assignment we 

will remain responsible for the fulfillment of the terms of this contract by the assignee. | 


10 - In any disputes touching upon this agreement the laws of the State of New York shall 
govern. 


11 - If, for any reason, you fail to perform for us in accordance with the provisions 

of paragraph 2 of this agreement, or if due wholly or partly to any labor controversy 
or adjustment thereof, or to any other cause not entirely within our control or which 
we could not by reasonable diligence have avoided, we are materially hampered in 

the recording, manufacture, distribution or sale of records, or our norma! busincss 
operations become commercially impractical, then, without limiting our rights in any 
such event, we shall havo the option without Mability to suspend operation of paragraph 
2 of this agreement for tho duration of any such contingency (as of the start of such 
contingency) by giving you written notice thereof; and, at our election, a portod of time 
equal to the duration of’such suspension shall then be added at the end of the then 
current period of the term hereof, and then such period and the term of thie agreement | 
shall be accordingly extended. 


% : . 


12 - You warrant and represent that no prior contract or agreement of any kind entered 
into by you, or any prior performance by you, and more particularly your right to 
record any and all compositions recorded hereunder, will interfere in uny manner 

with complete performance of this agreement by both partics hereto. 


13 - All compositions written or composed by you and recorded hereunder shall be 
licensed to us, at our election, at a royalty rate of one cent (1¢) per record side on 

the basis of ninety percent (90%) of records manufactured and sold. Arranged or adapted 
versions of musical compositions in the public domain, when furnished by you for 
recordings hereunder, shall be free of copyright royalties. Any assignment made by 
you of tho ownership or copyright in any such composition or in any such arranged 
verison of musical compositions in the public domain shall be made by you subject to 
the provisions hereof. 


14 - For purposes of this agreement, "records", “phonograph records", and "re- 
cordings" include all forms of recordings and reproductions manufactured or sold 
primarily for use as home entertainment including, without limiting the generality of 
the foregoing, magnetic recording tape and any other medium for reproduction of 
artistic performances for home entertainment now known or which may hereafter be- 
come known and including, if it becomes practical, the use of sight with sound for 
home use. 


15 - The standard provisions, laws, rules, by-laws and policies of any American 
Federation of Musicians agreement are incorporated herein by reference and hereby 
deemed to be part of this agreement and shall be the exclusive provisions of any labor 
agreement relating to this contract, and any pension or welfare payments made 
thereunder pursuant to any labor agreement. i 


A - This contract shall not become effective unless and until it shall be approved 
by the International Executive Board of the American Federation of Musicians 
or by a duly authorized agent thereof. 


16 - You grant us the right, from time to time, to use one (1) of your performances in 
a low-price "sampler" record without payment of royalties. 


17 - Whenever and wherever you shall appear in a public performance, such as concert, 
radio, television, motion pictures or the like, the announcement, advertising and pro- 
motional material for such performance shall contain the note that you are a Vanguard 
Recording Artist", or Records Exclusively for Vanguard Records," or some such 
similar indication, provided that if, by reason of contract difficulties or otherwise, 

it shall be impossible or impractical for you to secure such notice, your failure to do 
go shall not be considered a breach of this contract. 


18 - The term of this agreement shall be until Samumey 81, 1908. 

You grant uson@ (1) = further option(s) to extend the term of this agreement for 
additional periods of one (1) year each upon all the terms and conditions herein contained, 
Any options to extend the term of this agreement may be exercised by us by giving you 
notice in writing at least thirty (30) days prior to the expiration of such term. Such 
notice to you may be given by delivery to you personally or by mailing to you at your 

last address known to us. 


Sincerely, 


ACCEPTED AND AGREED TO: VANGUARD RECORDING SOC. , INC. 


Ses eda Wearever ISERIES 


RIDER TO AGREEMENT DATED NOVEMBER 80, 1968 DETWEEN 
SISSIP PI JOHN MUR ID VANG RECO: soc 


1 = You have recorded two LP's for the Piedmont label, titlod respectivoly 
MISSISSIPPI JOHN ILURT and WORRIED DLULS. You warrant that you have 
recorded no additional material for any person, firm or corporation within the 
past five (5) years. You additionally warrant that you will not release or caure te 
be released any recordings by you during the term of cur agreement. 


8 ~ Both you and Piedmont Records represent and agree that we shall have the 
right to re-record any material proviously recorded by you on the above-mentioned 


LP's, 


} H ‘ FS 
_ EXHIBIT 57 - AGREEMENT DATED NOVEMBER 30, 1965 bo TWEEN VANGUARD 


- RECORDING & MISSISSIPP! JOHM HURT (SIGNED) \ \ 
\ 


oe VAN G UA R 1) RECORDING SOCIETY INC. 4 


194 WEST-14 STREET. NEWYORK IHN. 1) ALGONOQUIN®S 7732: Sie 


0 Sie 


New York, N. Y. 
30th day of Novembc} 
inthe year of 1965 


Mississippi John Hurt 

o/o Horb Gart Menagemont 
161 W. 54th Stroot 

Now York, N. Y. 


Dear Mr. Hurt: 


This letter sets forth the agreement between us for the rendering of your persona! 
services for recording and making phonograph records. 


1 - We hereby agree to employ your personal services as a recording artist for the 
purpose of making phonograph records and you hereby agree to record solely and 
exclusively for us according to the terms and provisions of this agreement. 


2 - Recordings shall be made at recording sessions in studios designated by us, at : 
mutually agreeable times. A minimum of @2.{thizty-twe)46-epmreorfé rpm 2 LP kr: 46 
recordssides shall be recorded during the initial term of this agreement, and additional 
recordings shall be made at our election. The musical compositions to be recorded 
hall be mutually agreed upon between you and us, and each recording shall be subject 
our approval as satisfactory for manufacture and gale. We shall have the right to 
call upon you to repeat any work until o satisfactory master recording has been made, 
awill-second additionsl-sides-for-us-under-thte-agreement-se-requested by-us-ctl ring 
the-term-herevfuptoe-meximum-of————~—~—~—~—~-~—~-~—sB ides permyear. 


3 - We will pay you as compensation for your services a royalty of Five percent 
inety percent (90%) of the retail list price, less 
Rederal Excise Tax and he cos album covers.) of all records sold embodying 
if \rformances hereunder on both sides thereof, and proportionate royalties on a time 
basis on records sold embodying your performances on less than both sides thereof.(On 
records sold outside the United States, or at discounts greater than fifty-five percent 
(55%) off list price, we may at our election base the royalty percentages on our actuil 
selling price, F. O. B., New York.) (er) We pee : eee ey | 
Ves aie 1 owanle on feted ff Crew plone froma the qabawte EVs of Snc& 
4 - For your services, we will mal:e a nonrcturnable payment to you of Two Thousand 
Dollars $2,000.00) per long-playing record 
within thirty (30) days following the satisfactory completion of the necessary recording 
sessions, anc such payments, together with the cost of instrumental and vocal ac- 
cmpaniment, arrangements and copying shall be charged against your cumulative 
Rai and other payments hereunder if and when earned. We will render an 
aceounting to you within sixty (60) days after June 30th and acember 31st of each year 
during which records made hereunder are sold. Any payments tor your services here- 
‘under made through the A. F. of M., A. G. V. A., A. F. T. R. A., ete. shalibe a 
credit against and deducted from the nonreturnable payment hereunder, You will have 
the right to audit all royalty statements and all other accounts rendered to you provided 
that domand {s made, atating the basis thoreof, within ono year from the date rendered. 


—4- 


— : 5060 


a I, = We shall have the right to give, license, lease or soll to any person, firm or 


< 


y/ 


company, matrices, stampers or master recordings from which records reproducing 
ali or any of your services hercunder may be manufactured or sold, and we shall have 
the right to grant permission to any such person, firm or company to use such 
matrices, stampers or master recordings to munufacture and sell records therefrom 
provided only that all such transactions shail be at arms length. In the event that 
we exercise the above rights in connection with any company, foreign or domestic, 
your payment hereunder, in licu of the royalty outlined in paragraph 3 above shall be 
twenty-five (26%)--------- ------ percent of the net royalties or other payments 
received by us. Payments to you of royalties or fees as aforesaid earned outside of 
the United States are to be paid only when such royalties or fees are received in the 
United States by us, and in the dollar equivalent at the rate of exchange at the time 
we receive payment. In the event that any payments due from abroad are not 
convertible into United States dollars or you elect to receive same in fore ju currency, 
we shall pay you upon your request your share or any part thereof as requested by you, 
in kind, but if you do accept any such foreign currencies towards the payment of your 
share as above, we shall be released pro t*nto for such payment. 


6 - During the term of this agreement you will not perform for the purpose of making 
phonograph records for any person other than us,’and during a period of five years 
after the termination of this agreement you will not perform any musical composition 
or any other material recorded hereunder for any person other than us for the purpose 
co. making phonograph records. You acknowledge that your services are unique and 
extraordinary. 


7 - A}l masters recorded hereunder and ail matrices and phonograph records manufuc- 
tured therefrom, togethe: with the performances embodied therein, shall be entircly 
our property, free of any claims whatsoever by you or any person deriving any rights 
or interests from you. Without limiting the generality of the foregoing, we and/or 

our subsidiaries, affiliates and licensees shall have the right to make records or 

other reproductions of the performances embodied in such recordings by any methods 
now or hereafter known, and to sell, tiensfer or otherwise deal in the same under any 
trademarks, tradenames or labels designated by us. 


8 - We shall have the right to use and to allow others to use your name and likeness , 
and biographical material concerning you, for advertising and purposes of trade, and 
otherwise without restriction, in connection with the phonograph records made herc- 
under. We shall not use or authorize any direct endorsement by you of any record 

or performance or commercial produc: without your prior written consent. 


9 - The word "person" in this contract means and includes any individual, partnership, 

firm, association or organization, whether or not incorporated or operating for profit. 

This contrict cannot be changed or modified orally. We may at our election assign 

this agroement or any of our rights hereunder. In the ovent of such assignment we 

will remain responsible for the fulfillment of the terms of this contract by the assignee. 


10 - In any disputes touching upon this agreement the laws of the State of New York shall 
govern, 


11 - If, for any reason, you fail to perform for us in accordance with the provisions 

of paragraph 2 of this agreement, or if due wholly or partly to any labor controversy 
or adjustment thereof, or to any other cause not entirely within our control or which 
we could not by reasonable diligence have avoided, we are materially hampered in 

the recording, manufacture, distribution or sale of records, or our normal business 
operations become commercially impractical, then, without limiting our rights in any 
such event, we shall have the option without liability to suspend operation of paragraph 
2 of this agreement for the duration of any such contingency (as of the start of such 
contingency) by giving you writton notice thereof; and, at our election, a period of time 
equal to the duration of such susponsion shall then be added at the end of the then 
current period of the term hereof, and then such period and the term of this agreement 
shall be accordingly oxtended. 


| 
| 
| 
| 
| 
| 
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-¥ou warrant and represent that no prior contract or agrcement of any kind entered 
into by you, or any prior performance by you, and more particularly your right to 
record any and all compositions recorded hereunder, will interfere in any manner 
with complete performance of this agreement by both partics hercto. 


versions of mus 008 Itjuns-tr the public 


recordings hereunder;-shall be 

you of the owtiérship or copyright 

verison of musical compositions i: . tlic domain shall be ma you subject to 
the provisions hereof. 


14 - For purposes of this agreement, "records", "phonograph records", and "re- 
cordings" include all forms of recordings and reproductions manufactured or sold 
primarily for use as home entertainment including, without limiting the generality of 
the foregoing, magnetic recording tape and any other medium for reproduction of 
artistic performances for home entertainment now known or which may hereafter be- 
come known andineluding, iLdtcbeoemes=practiesi, the use of sight with sound for 
home use. : : : 
[Si This cortcat ia gorevned hy AFTRA ~~2e © ange lofernan, 
15 - The standard provisions, laws, rules, by-laws and policies of any Amer.can 

e-inoprporated-herein-by reference and hereby 
deemed to bo parte amen Sb etheo-exeiustve-provistons-of any labor 

- agre jement rolating t® ja” contr d any pension or welfare payments made 
réunder pursuant to ab ck 


W-beapproved _ 


merican Federation of Musicians 


16 - You grant us the right,-frem-time-to-time, to use one (1) of your performances in 
a low-price "sampler" record without payment of royalties. 


17 - Whenever and wherever you shall appear in a public performance, such as concert, 
radio, television, motion pictures or the like, the announcement, advertising and pro- 
motional material for such performance shall contain the note that you are a "Vanguard 
Recording Artist", or Records Exclusively for Vanguard Records," or some such 
similar indication, provided that if, by reason of contract difficulties or oinerwise, 

it shall be impossible or impractical for you to secure such notice, your failure to do 


optfons to extend the term of this agreement may be exercised by us by giving you 
é in writing at least thirty (30) days prior to the expiration of such term. Such 
pStice to you may be given by delivery to you personally or by mailing to you at your 
last address known to us. 
Sincerely, 
ACCEPTED AND AGREED TO: VANGUARD RECORDING SOC,, INC. 


StH 
J 


Mississippi urt 9 
oat 2 ‘ we nal 7 
WZ Gart ~- Business Manager 


% 
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4IDER TO AGREEMENT DATED NOVEMBER 30, 1965 BETWEEN 
MISSISSIPPI JOUN HURT AND VANGUARD RECORDING SOC, , INC, 


1 - You have recorded two LP's for the Picdmont Inbal, titled respectively 
MISSISSIPPI JOHN HURT and WORRIED BLUES. You warrant-that-yeuhave 
yevorded no- additional matoriai-for any person, firm-or-eorporation-within the 
past-five-{5) yoars. You additiew@ly warrant that you will not release or causc to 


be released any recordings by you during the tery of our agrecment, 2+ A 
Otte Tce law (a2 ) yon ee 


2 - Both you and Piedmont Records represent and agree that we shall have the 
right to re-record any material previously recorded by you on the above-mentioned 
LP's. 


EXHIBIT 58 GREEMENT DATED NOVEMBER : 1965 BETWEEN VANGUARD 
RECORDYRG & MISSISSIPPI JOHN HURT IGNED ) 


VAN G VAR D RECORDING SOCIETY INC. 


: ASA WEST*14 STREE 


New York, N. Y. 
$0th day of a 


in the year of 


Mississippi John Hurt 

c/o Herb Gart Managemsnt 
161 W. 54th Rreet 

New York, N. ¥. 


Dear Mr. Hurt: 


This letter sets forth the agreement between us for the rendering of your personal 
servicen for recording and making phonograph records. 


1 - We hereby agree to employ your personal services as a recording artist for the 
purpose of making phonograph records and you hereby agree to record solely and 
exclusively for us according to the terms and provisions of this agreement. 


2 - Recordings shall be made at recording sessions in studios designated by us, at 
mutually agreeable times. A minimum of Bef 
rocordfasaes- shall he recorded duving the Initial term of this agreement, and additional 
de rocordings shall be made at our election, The musical compositions to be recorded 
shall be mutually agreed upon between you and us, and each recording shall be subject 
vi r approval as satisfactory for manufacture and sale. Wo shall have the right to 
call pon you to repeat any work until a satisfactory master recording has been made. 
: t —usrequested ty us during £ 
‘stdes-petyerrh. 


| 
| 


3 - We will pay you as compensation for your services a royalty of Five percent 
(8%)----—-- inefy percent (90%) of the retail list price, less 
2 Federal Excise Tax and the eats: st of album covers, of a)l records sold embodying 
jl “performances hereunder on both sides thereof, and proportionate royalties on a tite 
is on records sold embodying your performances on less than both sides thereof. On 
recerds sold outside the United States, or at discounts greater than fifty-five percent 
) off list price, we may at our ee base the Sah percentages on ar actual 
selling price, F. O. B., New York, Ze wu~nnK & moe He Prey OS 
iphieiriak: SHR? Ao a poser of Ts oe ate p-— é gota BE re ae ae 
4 ~ For your services, ‘we will make a nonreturnable payment to you of 
Dollars $2,000.00) per long-phaying LECcord--—-- en 
within thirty (30) days following the satisfactory completion of the necessary recording 
sessions, and such payments, tcgcether with the cost of instrumental and vocal ac- 
companiment, arrangements and copying shall be charged against your cumulative 
royalties and other payments hereunder if and when earned, We will render an 
accounting to you within sixty (60) days after June 30th and December 31st of each year 
Cae which records made hereunder are sold. Any payments for your services here - 
nder made through the A. F. of M., A. G. Vv. A., Ae F. T. R. A., ete. shall bea 
credit against and deducted from the nonreturnable payment hereunder. You will have 
the right to audit all royalty statements and all other accounts rendered to you provided | 
that domand is made, stating the basis thereof, within one year from the date rendered, 


| 

. | 
| 

| 
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5 - We shall have the right to give, Heense, lease or sell to any person, firm or 
company, matrices, stampers or master recordings from which records reproducing, 
all or any of your services hereundur may be manufactured or sold, and we shall have 
the right to grant permission to any such person, firm or company to Use such 
matrices, stampers or master recordings to manufacture and sell records therefrom 
provided only that all such transactions shall be at arms length. In the event that 

wd, exercise the above rights in connection with any company, foreign or domestic, 

yi payment hereunder, in lieu of the royalty outlined in paragraph 3 above shall be 
‘twenty-flve (28B)-~—-----em—— = percent of the net royaltics or other payments 
éccived by us. Payments to you of royalties or fecs as aforesaid earned outside of 

| the United States are to be paid only when such royalties or fees are received in the 

| United States by us, and in the dollar equivalent at the rate of exchange at the time 

we receive payment, In the event that any payments due from abroad are not 
convertible into United States dollars or you elect to receive same in foreign currency, 
we shall pay you upon your request your share or any part thereof as requested by you, 
in kind, but if you do accept any such foreign currencies towards the payment of your 
share as above, we shall be released pro | ‘nto for such payment. 


6 - During the term of this agreement you will not perform for the purpose of making 
phonograph records for any person other than us, and during a period of five years 
after the termination of this agreement you will not perform any musical composition 
or any other matcrial recorded hereunder for any person other than us for the purpose 
of making phonograph records. You acknowledge that your services are unique and 
extraordinary. 


7 - All masters recorded hereunder and all matrices and phonograph records manufac 
tured therefrom, together with the performances embodied therein, shall be entirels 
our property, free of any claims whatsoever by you or any person deriving any rights 
or interests from you. Without limiting the generality of the foregoing, we and/or 
our subsidiaries, affiliates and licensees shall have the right to make records or 
other reproductions of the performances embodied in such recordings by any methods 
now or hereafter known, and to sell, transfer or otherwise deal in the same under ans 
trademarks, tradenames or labels designated by us. 


8 - We shall have the right to use and to allow others to use your name and likeness , 
and biographical material concerning you, for advertising and purposes of trade, and 
othorwise without restriction, in connection with the phonograph records made herc- 
under. We shall not use or authorize any direct endorsement by you of any record 

or performance or commercial product without your prior written consent. 


9 - The word "person" in this contract means and includes any individual, partnership, 
firm, association or organization, whether or not incorporated or operating for profit. 

This contract cannot be changed or modified orally. We may at our election assign 

this agreement or any of our rights hereunder. In the event of such assignment we 

will remain responsible for the fulfillment of the terms of this contract by the assipnee. 


10 - In any disputes touching upon this agrecment the laws of the State of New York shall 
govern, 


11 - If, for any reason, you fail to perform for us in accordance with the provisions 

of paragraph 2 of this agreement, or if due wholly or partly to any labor controversy 
or adjustment thereof, or to any other cause not entirely within our control or whicti 
we could not by reasonable diligence have avoided, we are materially hampered in 

the recording, manufacture, distribution or sale of records, or our normal business 
operations become commercially impractical, then, without limiting our rights in ‘ny 
such event, we shall have tho option without liability to suspend operation of paragraph 
2 of this agreement for the duration of any such contingency (as of the start of such 
contingency) by giving you written notice thereof; und, at our election, a period of time 
equal to the duration of such suspension shall then be added at the ene of the then 
current period of the term hereof, and then such pertod and the term of this agreement 
shall be accordingly extended. 


@ . e | 
Sila 


12 ~ You warrant and represent that no prior contract or agreemert of any kind entered | 
{nto by you, or any prior performance by you, and mere particularly your right to 

record any and all compositions recorded hereunder, will interfere in any manner 

with complete performance of this agreement by £oth parties hereto. 


13 - All compositions written or composed by you and recorded hereunder shall be 
dcsomel tomcat got election, ata royalty rate of one copt- (IST per record side on 

the busis of ninety percent{20%) of records Manufactared and suld. Arranged or adapted 
versions of musical compositions Titthepublic domain, when furnished by you for 
recordings hereunder, shall-be free of copy right royalties . Any assignment made by 
you of the ownership or copyright in any such composition or ifmany-such arranged 
verison of-musicul compositions in the public domain shall be made by you subject to 
the-provisions hereof, 


14 - For purposes of this agreement, "records", "phonograph records", and "re- 
cordings" include all forms of recordings and reproductions manufactured or sold 
primarily for use as home entertainment including, without limiting the generality of 
the foregoing, magnetic recording tape and any other medium for reproduction of 
artistic performances fer home entertainment now known or which may hereafter be- 
come known anda Sluding i£-it-beeemeepreettctt, the use of sight with sound for 
home use. . 
[S. Flo Coon Y<e _ owed hy AFTRA nw be te 5p baten~ a, 
- The standard provisions, laws, rules, by-laws and policies of any American_- 

tion of Musicians agreement are {ncorporated herein by reference nd hereby 
deemed rt of this agreement and shall be the exclusiye ~.0Visions of any labor 
agreement relat is contract, and any pensi Welfare payments made 
thereunder pursuant to any [a 


16 - You grant us the right, from time to time, to use one (1) of your performances in 
a low-price "sampler" record without payment of royaltics, 


17 - Whenever and wherever you shall appear in a public performance, such as concert, 

radio, television, motion pictures or the like, the announcement, advertising and pro- 

motional material for such performance shall contain the note that you are a "Vanguard 

Recording Artist", or ''Records Exclusively for Vanguard Records," or some such 

similar indication, provided that if, by reason of contract difficulties or otherwise, 

it shall be impossible or impractical for you to secure such notice, your failure to do 

so shall not be considered a breach of this contract, 

\ 19067 

/\\\ 18 - The term of this agreement shall be until January 31, 5860. 

You grant us one (2) further option(s) to extend the term of this agreement for 

additional periods of one (1) year each upon all the terms and conditions hercin contained. | 
y options to extend the term of this agreement may be exercised by us by giving yuu | 

notics in writing at least thirty (30) days prior to the expiration of such term, Such 

notice to you may be given by delivery to you personally or by mailing to you at your 

last address known to us. 


Sincerely, 


ACCEPTED AND AGREED TO: VANGUARD RECORDING SOC., INC. 


Oz S uy Heel 
WUistes: we 


fast 
KGa LY of 
= so Manager 


- 


at eres aches nine 
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RIDEN TO AGREEMENT DATED NOVEMBER 30, 1985 BETWEEN 
MISSISSIDPY JOHN HURT AND VANGUARD RECORDING SOC., INC, 


1 ~ You have recorded two LP's for the Piedmont label, titled respectively 
MISSISSIPPI JOHN NURT and \.ORRIED BLUZS, You-wnrraont that you have 
xecorded no additional tmatortal {or-eny-person, -firm:-or corporation-wiliin the. 
paat-tive-{6)-years. You additionally warrant that you wili not release or cause to 
be releascd any recordings by you during the term of our ogrooment, «.--f a— 
aketotin- —f Bor fy Beet press er 
2 - Both you and Piedmont Records reprosent and agree that we shallicvethe  . 
right to re-record any material previously reoorded by you on the above-mentioned 
LP's. 


EXHIBIT 63 - STATEMENT O° INCOME AND COSTS — 


4 


“Total Income:. 7 ee fe ee 


ee 


37,273. ‘Fecords sold @ avernge ee of = 31. = $86,100.63 


ae 


Bah Foreign licensing and Aa ceca $17, 530.32, 


_.. 20% administration and costs:. ae 3,506.06 
25% royalties to artist. ~ - «#2 4,382.58 
". 3,.AFM Special Payments fund igh = 2,629.50 


Net. foreign income er 


, Totaly income “= © "$93,112.82 


1 MRewet A em 
Py agains 


Bot ad SOG Sx V XV IT RVHVAVV XY HD SYR Y 22 
Total Costs he 87,049.22 
GoseAvRentktxoatavay keno avEP SESS 


Gross, Profit before overhead | & taxes 2 “$6063.59 
*Note: The above figures do not include an allowance __ 
for overhead on domestic sales. Normal business ~~ 

practice requires such—an allocation of overhead. 


p costs. for the i ia ea bil s sahamnaiie ai profit. 


t)- {208 overhead allocation on gross ‘receipts: ur 220. 02 


he 


A - ; 

a) 318 overhead allocation on gross ‘receipts: 2 26, 691. 00 
The 31% PPS was aneived ‘at by taking oe income : 

for the four years ending March 31, 1975 and dividing 

-by actual overhead less 50% of officer’ s salaries. 

: **Also note that the allocation for advertising and promotion 
is an estimate, and a careful examination of our files would 

probably disclose expenditures of a larger magnitude. 
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| BEST COPY AVAILABLE | 


i 6a ge 


; i Sess 10-8 fo} 
DIRECT COSTS VSD 79327 "The see ee John Hurt" 


. ; . 
z Sie a ta Mea aye i" ec 


1-12" pressing a Te s. 35. _tpetce range 633 to. 541) 
“xl £8.12": jacket : 
Artist royalty : oe oe oa 


) AFM: Special Payments Fund © Ogg 
Publisher royalties’ ae 


“shipping and Warehousing” ae 
Billing and collection ae 205. 


4). wiriane 


oe Waste, defectives, shrinkage 041 


. ee 12/31/1974 8039 x %. 991 


Production Soarr* 
Printing front ‘ ‘covers o i "$503, se 


fe Separations: ee ee ie 425. ao 


= Photography _ 


‘Design 
Engineering, ‘poogramming; .. 
mixing, editing. 60 hours 
@ $90. 00 aa §400.00 
Promotion and advertising , 7000.00 i : =} 
fe ee ai RVSSTSHI0 
Review Copies se Mita "2368.00 $15,646.50 


s 


: etal COSTS VSD 19/20 "The Best of Mississippi John Hurt" 


eles t ji ° 
: J Sy k  Seeme eh Same : : he . ashe 


F2 128". pressings a ee $70. (price range .62 to.82) 7° 


a 2orecord jacket ene ‘G2 (price. range. 13 be G1) ai 
ue artist royalty : oe Het 323 oe Te ogg oh See 
ARM Special paynents Fund roy ‘ty. 075, 


“Producer royalty (Robert. ‘Scherl) . 08 
«publisher royalties ee 28s 
Shipping and Warehousing. 04 
| Billing and ‘collection a aes 
sree 
Waste, defectives, shrinkage 085 
i aoe 
oe Sales: to 12/31/1974 29,234 X°$1.595 x= ~ $46,628.23. 


“production oe 
- Printing front: covers 
separations: i 

~ naners (iotes & type) 


“Photography eae ." 956.00 
aan ae “i |. 1000.00 


- Engineering, orouramming: mixing, 
editing. 40 hours @ $90.00 3600.00 


Promotion and Advertising 7000.06 
- RVRYRIRYRV x 


Review copies 1727.00 
$16,807.00 
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sons OF EST. OF | 

JOHN Se HURT aie JAN 2 1975 TQ JUN 30 1975 

C/O GEORGE © COLDSTEIN 

GOLDSTEIN & GCGLOSTEIN 
327 S 17TH ST-PHILA PA 
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evd 
CANCY MAN : 20540 

VSD 17/13 CANDY MAN 0031 
VS0-12/20 THE BEST OF JCHN HURT 2664 
V39-19/20 THO DEST oF JOHN HURT 22h 24 
V¥S9-19/2C0 THE BEST OF JOHN HURT j 2584 
¥S90 25726 MOANIN®? THE SLUES OG -O1C5 
VSO 25/26 NOAIN® THE &LUES °6952 
VSD 25/26 NCAnIn® THE StLucs 
79220 MESS—6 JOUN HURT TOOAY 
722290 UTSS. JOHN HURT TODAY 
T5226 ISS « JOHN HURT TODAY 
79249 INUORTAL MISSe JOHN HURT 
TIZNG IMMORTAL MISS» JOHN HURT 

75243 TIM4ORTAL MISS. JOHN HURT 
VSD 79327 LAST SESSIONS 
VSO 79327 LAST SESSIONS 
VSD 79227 LUST SESSIONS 
CG&/18/7S 1549 ADV AGNST ROYALTIES 


oO 
ow 


Nano 
. 


to BQO POW 


a 
oo 


2065 107! 
ROYALTY STATEMENT 


ed 
NALAMCE ite CUP 
PAVE eM ATTY 
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VEE OVINY W 4 yes 
WAS 
71 West 23ed Street, New York 10010 Algenquen $2772 
LOGT1Ib JOSSIE L & JOKN W HURT 
ae ACM. OF EST. OF 
JOHN Se HUPT JULY 1 1974 TO DEC. 3151974 
Cvo GCORSe E SOLOSTEIN 
GOLCSTEIN & GOLOSTEIN 
327 S$ 17TH ST-PHILA PA 


AY ae “Rts TOTAL SALES 
- AMOUNT 


73220 MISS. JOHN HUKT TODAY 
7622C MISS. JOHN HURT TODAY 
73229 MISS. JOHN HURT TODAY 
75248 IMMORTAL MISS. JOHN HURT 
72248 IMMORTAL MISS. JOHN HURT 
75248 IMHCRTAL MISSe JOPN HURT 
VSC 73327 LAST SESSIONS 

VSO 79327 LAST SESSIONS 

VSO 73327 LAST SESSIONS 

VSG 17/1e CANCY MAN 

VSO 17/13 CANSY HAN 

VSD 17/18 CANDY MAN 

vso-13/20 THE BEST OF JOHN HURT 
VSo-19720 THE BEST GF JOHN HURT 
V30-1939/20 THE BEST OF JOHN HURT 
VSS 25/26 MOANIN® THE ELUELS 

VSD 25/26 MOANIN® THE OLUcS 

VSD 25/26 MOANIN® THE BLUES 
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ROYALTY STATEMENT 


BALANCE fe OUS 
PAV OR IQAL CARTED 


FU AR CES! 


WLUW NLL 
A. & S ae JU RICOFDING SOCIETY Shon 
71 West 23-d Street, New York 10010 Algenquin 3.7732 
JESSTF L S&S JSHM Ww HUAT 

49¥. OF FST. OF 

JOHN Se. HURT JAN. 21 °1974 TO JUNE 39061 °74 
C/9% GFORGF EF TOL AST Ir 

GOLOSTEIN & GOLOSTFETe: 

377 S 17TH ST-PHILA A 


CATALOG NUMBER to: 
OAL SALES CREDITS 
ce OESCRIPIION ‘ “Ours Nr? 
pale Fides AsOuUnt Rats 


972n MISS. JGHN HURT ToONAyY 

97 A% MISS. JOHN FKURT TOBY 

°o7 2c -| MISS. JOHN HURT TONAY 
T9729 MTSS. JOHN HURT TonAy 
79220 MISS. JOHN HU2T Tansy 
7922N MISS. JOHN HU2T Toray 
79242 IMMORTAL MISS. JOHN HUT 
79 2ua eIMMORTAL MISS. JCHN HUOT 
7927448 IMMORTAL “ISS. JOHN HUTT 
VSO 79377 LAST SESSIONS 

VSO 79327 LAST S°SSTIONS 

VSD 793277 LAST SESSTONS 

VSN 17/78 CANDY MAN 

VSN 17/12 CONDY MAN 

vVS9 177128 CENDY Man 

VS0-19729 THF BEST OF JOHN HUT 
V$0-19770 THE BEST OF UGHN HURT 
VSN-19720N THF SEST SF JOHN HURT 
VSR 28775 MOANIN® THF @Lurs 

vS9 284234 MOANIN® THE SLUES 

VSO 28724 MCAONIN® THE OL UFS 
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LEARN klsa Uy BBA Ba Ug 2 
/ . Hye " HO PSE A onsnampescton ecb ‘Aigonguin 3.7732 
J, iasri8 JESSIE L & JOHN w HURT : 
; AOM. OF EST. OF ; 
4 ; : JOHN Se HURT JULY 1 1973 TO DEC. 3101973 
- . €/0 GEORGE E GOLDSTEIN 
_GOLOSTEIN & GOLDSTEIN 


327 S$ 17TH ST-PHILA PA 


CATALOG NUMBER SALES : 
TOTAL SALES CREOITS 
oR DESCRIPTION OR is BALANCE 
a 
1 


79220 ‘MISS. JOHN HURT TODAY 
79220 ‘MISS. JOHN HURT TODAY 
73220 MISS. JOHN HURT TODAY 
79248 IMMORTAL MISS. JOHN HURT 
7920R /IMMORTAL MISS. JOHN HURT 
79248 YIMMORTAL MISS. JOHN HURT 
VSD 79327 LAST SESSTONS 

VSO 79327 LAST SESSIONS 

VSO 79327 LAST .SESSIONS 

VSN 17/18 CANOY MAN 

VSO 17/18 CANDY MAN 

VSO 17/18 CANDY MAN 

VSO0-197206 THE BEST OF JOHN HURT. 
vS0-13/20 THE BEST OF JOHN HURT 
VSN-19/70 THE BEST OF JOHN HURT 
VSD 25/26 MOANIN® THE BLUFS 

VSO 25/25 MOANIN® THE BLUES 

VSO 25/26 MOANIN® THE BLUES 
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ROYALTY STATEMENT 


; 
BALANCE I'v OUR wi 
FAVOR TO PE CARRIED CHECK 1399 25 
FORWARD ON NEXT ENCLOSED wo; 
ctarepere et : 
ied ae : < +. pa * bd 
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ones | 


Ste yt er oa 
Ss 
Pasi ee ee ™ : es 
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71 West 23rd Street, New York roo A ‘Algonquin $-7732 
JESSTE & & JOHN W HURT 


ANM. OF EST. OF : 
" JOHN Se HURT JAN. 161973 TO JUNE 3021973 
C/O GEORGE E£ GCOLDSTF IN 
GOLNSTEIN & GOLDSTEIN 
PAGE 327 S 17TH ST-PHILA PA 


1 
haa akin oy re TOTAL SALES CREDITS DeBiTS 
ay serene AMOUNT MOVALNES) {CHARGES} 


7999n ‘ATSSe JOHN HURT TODAY ' 
79220 ‘MTSSe JOHN HURT TONAY ' 
79229 “MTSSe JOWN HURT TONAY ' 
79243 | IMMORTAL MISS. JOHN HURT 1 
79248 IMMORTAL MISS. JOHN HURT | 
79248 "| IMMORTAL MISS. JOHN HURT | 
VSO 79327 LAST SESSTONS : 
VSD 79327 LAST SESSIONS 1 
VSD 79327 LAST-SESSTONS ' 
VSO 17/38 CANDY MAM | 
VSN 17/18 CANDY MAN i 
VSN 17/18 CANDY MAN i 
VSN-19/70 THE REST OF JOHN HURT ! 
VS0-19/20 THE BEST oF JOHN HURT : i 
VS0-19/20 THF SEST OF JOHN HURT } 
{ 

| 

J 

{ 

' 

| 

| 
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t 

' 

{ 

! 

1 

' 

! 

' 

I 

I 
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SON Oe eee eer een wars eee 


Si 


VSN 28/726 MOANIN® THE BLUES 
VSO 25/26 MOANIN' THE BLUES 
VSO 25/26 MOANIN® THE ALUES 


i ; : I ‘ 
ROYALTY STATEMENT ihe a 


BALANCE IM OUR 
FAVOUIO BT CARRIED CHECK 
FOR\YARD ON NEX? : ENCLOSED 


’ 


e0zS |. 


‘ 


‘ L/ la “ccd Lj VJ J WU) | ae u i) Ly " nomeels SOCIETY INC. 
JESSIE Ls JOuN & HURT 71 West 23rd Street, New York 10010 Algenaqvin $.7732 


ADM. OF EST. OF 

JOHN S. HURT JULY 1 1972 TO DEC. 3101972 
C/O GEORGE E GOLDSTEIN 

GOLOSTEIN & GOLDSTEIN 

327 S 17TH ST=PHILA PA 


CATALOG NUMBER TOTAL SALES " CREDITS 
one AMOUNT (POVALIES) 


9229 “MISS. JOHN HUIT TOORY . 
9220 ‘MISS. JOHN HURT TODAY 
9229 MISS. JOHN HURT TODAY 
79220 1f WHMISSs JOHN HURT TODAY 
79220 @  |4HISS. JOHN HURT TODAY 
79220) ¢¥e/ | MISS. JOHN HURT TODAY 
79248 17 ‘IMMORTAL MISS. JOHN HURT 
79208 fr ‘IMMORTAL MISS. JOHN HURT 
79248 /073° |'IMMORTAL MISS. UCHN HURT 
VSO 79327 LAST SESSIONS 
VSO 79327 LAST SESSIONS 

f} VSO 79327 . | LAST SESSIONS 

TVSD 17/18 e CANDY MAN 
VSO 17/18 @ | CANDY Man 
VSO 17418 # | CANDY MAN 
VEO. 138/720 /7 | THE BEST OF: JOHN HURT. 
VSO-129/20 27 | THE BEST OF: JOHN HURT 
VSO-19/20 49] THE BEST OF! JOHN HURT 
VSO 25/26 © “| MOONIN®. THE BLUES 
VSO 25/26 © | MOANIN’. THE BLUES 
VSO 25/26 © |MOANIN® ‘THE BLUES 10943, 


ooeooco0odoaqn0 


ROYALTY STATEMENT 


BALANCE ity OUR 
FAVCR IO SE CARRIED CHECK 


j FORWARD ON Next | | exc.cs¢9 
| one wre ¥ 


a 


Med Ad Cbd Nad rad SO Lebel Lh pecosping soc Inc. i 
‘ 71 West 23rd Street, New York, N.Y, 16019 Algonquin 5.7732 


aa218 JESSIE .£E HURT 


ADM. OF EST. OF : : 

JOHN S. HURT JAN. 101972 TO--SUNE 3001972 
C/9 GEORGE E£ GOLOSTEIN : i 

GOLOSTEIN & COLDSTEIN 

327 S 17TH ST=PHILA’ PA 


CATALOG NUMBER ‘ # 
TOTAL SALES CREOTTS 
pate ceibseitinia ° AMOUNT (ROVALITICS) 


VSN-19/20 7,1 THE BEST OF JOHN HURT 
VSO-19/29 92) THE BEST OF JOHN HURT 
VSO-19/20 2ra'| THE BEST OF JOHN HURT 
79279 1) VMISSe JOUN HURT TONAY 
79220 g% [PMISS. JCHN HURT TODAY 
79229 $SY HISS. JOHN HURT TODAY 
79248 ‘IMMORTAL MISS. JOHN HURT 
73248 ‘IMMORTAL MISS. JOHN HURT 
78248 ‘IMMORTAL MISS. JOHN HURT 


BALANCE IN QUR . oy 
FAVOR 10 BE CARRIZO i CHECK 
FORWASD GN NEXT ENCiCSIO 
SiATEP i pat 


ge aaa 


ae 
SR tee 


£06218 


CATALOG NUMBER 
OR 
Gate 


VS0-19/20 793 
vso-19720 £3 
VS0-19/20 278/ 
79220 223 
792209 se 
79220 s3cv 
79208 ie 
79248 1 
79248 2 


JESSIE LEE HURT 71 West 23rd Street, New York 10010 / Algonquin $-7732 


ADM. OF EST. OF 

JOHN Se. HUST JULY 1¢1971 TO OFC. 3171971 
C/9 GEORGE E GOLDSTEIN : 

GOLOSTEIN @ GSOLOSTEIN 

327 S$ 17TH ST-PHILA PA 


SALES 
TOTAL SALES CRED:TS DESITS 


BALANCE FORWARD 

THE BEST OF JOHN HURT 
THE BEST OF JOHN HURT 
THE BEST OF JOHN HURT 
MISS. JOHN HURT TODAY 
MISS. JOHN HURT TODAY 
MISS. JOHN HURT TODAY 
IMMORTAL MISS. JOHN HURT 
IMMORTAL MISS. JOHN HURT 
YIMMORTAL MISS. JOHN HURT 


NU EAAOUUSIUU LE Ae QL Somers Cn 


ROYALTY STATEMENT 


CALAINCE ti Our 
FAVOR 10 2E CARRIED 
FORWARD ON NEXT 
ernie 


BALANCE 


WIL MIE UD Ae ceeesee 
A38218 | JESSIE LEE HURT i. 71 Wes! 23rd Steet, Now York 10010 Aigongein 3.7732 


ADM. OF EST. OF 
JOHN S. HURT ‘ JAN 1°3972 TO JUNE 30 1871 
C/O GEORGE E GOLDSTEIN 
COLOSTEIN & GOLOSTEIN 
PAGE 327 S 17TH ST-PHILA PA 


‘ 


Se SesCEBON TOTAL SALES CREOITS DERITS 
Dale AMOUNT (ROYALTIES! leer gel 


BALANCE FORWARD 3108!53 
7922000 os WMISS. JOHN HURT TODAY H 
79220 27 “MISS e JOHN HUIT TODAY 
79290) «|. 4 = \WMISS. JOHN HURT TOOAY 
T9208 9) 07, ‘IMMORTAL MISS. -JCHN HURT 
72298 7°, J4IMMORTAL MISS. JCHN HURT 
79246@ ° |JIMMORTAL MISS. JOHN HURT 
VSO-!9720 ov | THE BEST OF JOHN HURT 
VSO-19720 43] THE BEST OF. JOHN HURT 
VSO-19/72C ... | THE SEST OF JOHN HURT 

Eid Je 


4 

w 

Ve sy 
NNUMUNWEN 


FwWWNOf FMW 
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1 
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1 
1 
1 
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1 
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{ 
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ROYALTY STATEMENT 


BALANCE In OUR 
FAVOR IO BE CARSIED 
© 5 . 


Rome ened tend tad tet Net ed Kae! hed tect bod bo ten RECOLSING SOULIT inc. 
; 71 Wout Z3ed Sirest, New York, N.Y. 16010 HAlgonquin $7732 

JESSIE LCE Hurt , 

ADM. OF EST. OF 

JOHN S$. HURT JULY TO OFC. 1870 

C/C GEORGES E GOLOSTFIN : 

GOLOSTEIN 2 GOLOSTEIN 

327 S i7TH ST-PHILA Pa 


TOTAL SALES CREDITS 
AMOUNT OVALS) 


-MISS. JOHN HURT Tonay 
‘MISS. JOHN HURT TODAY 
MISS. JOHN HURT Topoay 
JIMMORTAL MISS. JCHN HURT 
‘TMMORTAL MISS. SOHN HURT 
JIMMORTAL MISS. JOHN HURT 
ADVANCE 


! 
| 
| 
! 
! 
1 
' 
! 
! 
H 
I 
! 
j 
I 
! 
! 
| 
{ 
| 
I 
{ 
| 
! 
| 
j 
{ 
uy 
4 
| 
| 
1 
1 
! 
t- 
' 
' 
! 
! 
| 
eel! 
| 
! 


ROYALTY STATEMENT 


BALANCE IN OUR 

FAVOR TO EE CaPrieD CHECK 
FORWARD ON NEXT is ENCLOSED 
SFATEWENT a 


oe iy (hes eee noone ny A : 
71 West 23ed Street, New York, N.Y, 10010 Algonquin $7732 
Uessle LEt NUKT . 
Aum. UF EST. UF 
JUHI OS. HURT 
C/O GROKGE E GOLNSTEIN 
GULUSTELN & GULUSTEIN 
S¢7 S 17TH ST=PHILA PA 


YAN 1.1970 TO JUNE 30 1970 
one: umaen — Ae cREOMS DEBITS 
Pell neaes ain! Vidieumanind 


79220 rr | MISSe JUIN HURT TUDAY 
74220 49 {IMISS* JUHN HURT TODAY 
7y¥220 2E°e |LSSe JOHN BURT TODAY 
79248 17 |AIRMORTAL MISS JOHN HURT 
79248 ~ TTMORTAL are JOHN HURT 
79248) ao ‘TeMORTAL MISSe JOHN HURT 


ROYALTY STATEMENT 


RALANCE IN OUR 
FAVOR TO BE CARRIED 
FORWARD ON NEXT 


pocnewsbuienberetetetion te 
RRR ARNE AE ROAD EE asa ere 


71 West 23rd Street, New York, N.Y, 10010 Algonquin 5.7732 
JeSolt LEE Him 
AuMe UF F&Te UF 
JUHN Se HURT 
C/O GtOnGe E GOLOSTLIN 
GULUSTELN & GULUSTEIN 
3¢7 SI7TH ST-PHILA PA 


JuL 1 1969 = DEC 31 1969 


CATALOG Wi ER 
OR ce DESCRIPTION TOTAL SALES RATE CREDITS Ofers 
OATE RETURNS AMOUNT {ROVALITES} (CHARGES) ° 
! 
| 


BALANCE FURWARD 
2220 MiSSe JUlINN HUKT TUONAY 
9220 YMiSS* JuHily HURT TUDAY 
9620 “M1LSSe JUHN HURT TODAY 
7T¥220 *MISS¢ JUHN. HURT TODAY 
7y220 JM1SSe JOHN HURT TODAY 
79220 iMLS>e JUHN HURT TODAY 
7Ty248 LTmMURTAL MISS. JON HURT 
T2948 PS IMMORTAL M1SSe JOHN HURT 
TY248 {lmMORTAL MISSe JOHN HURT 


161} 


ROYALTY STATEMENT 


BALANCE IN OUR. 
FAVOR 10 BE CARRIED 
FORWARD ON NEXT 


ye Cooldstez)/ EULA! ig a 

f- on 

ie 9 Potd stu 4 SoTk LEF seca : 
OF ESTs 

47 South Sevemtieat Shin S HURT 


CTT ATO ORI T KUTTON . i 
(ddulph: 3, (ean, M03 p—eex—t06 as 
Gren ADA IS5—3799790 1 
JAN 1 1969 TO JUNE 30 19469 


iain” as DESCRIPTION “er CREDITS DEens 
DATE ec (ROVAUITIES) (CHamGES) 


BALANCE Forward He sue! a9¢ 
eg? yu MiSse SCH, HUNT 
9220 IMISSe JGHN HURT / 
%ezZu WAYSa6¢ JOHN HURT TO I arnec 
79220 ‘MISSe JOHN HURT TC 5 {Nel 5106 
79220 /MISSe JOHN HURT aiut 3145 
74220 ‘ML&Se JOHN HURT TON {wale : neelig 
7TYZKH : “TMMORTAL MISS* JOHN HURT : i 319k 
Ty2e4H IMMORTAL MISS*® JOHN HURT 2 5 1 06 B16 
7248 “ISMUKTAL MISSe JOHN HURT is 2HNISL 

AUJUSTMENT FOR REDUCTION ee : 
$079 TU $4.79 DISCOUNT 

EGUIVALENT DURING 

RUYALTY FERLOU 


uw 
cS 


! 
140 !'30c¢ 
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1 
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' 
1 
! 
J 
! 
I 
t 
' 
t 
{ 
1 
| 
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f Re 4 Ven 
ROYALTY STATEMENT sds al ia aia 


‘ BALANCE IN OUR 
FAVOR TO BE CARRIED CHECK 
FORWARO ON NEXT ENZLOSED 


L 


be ae 8 be held i recononeo sociery ine. 


71 West 23rd Street, New York 10016 Algonquin 5.7732 


JeSsIt LEE HURT : ‘ 
AuMe OF EST. OF 
JUHN S& HURT 
C/O MR JOHN T KEETON 
P O BUX 666 
GRENADA M1SS 38901 
JUL 1 1968 = DEC 31 1968 


aes eins ee ae TOTAL SALES CREDITS * ocaits Bee 
ee aes AMOUNT (ROVALHES: iCHARCES; 


BALANCE FORWARD : eee uy an iwc 
(MLSS JOHN HURT TODAY 
LM1SSe JOHN HURT TODAY 
H1SSe JOHN HUKT TODAY 
YMiSSe JOHN HURT TUNAY 
MISSe JUHN HURT TODAY 
IMLSS~* JOHN HURT TODAY 
{1eMORTAL MISSe JOHN HURT 
'TigMORTAL MISSe JOHN HURT 
Vamonraa f1S§, JEHnN Hvar 


57 | 
181 45¢ 
9120 
ing 
51172 
13157 
RSL 
27A 153 
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{ 
ROYALTY STATEMENT 7HH139C 


BALANCE IN OU? 

FAVOR IO 3E CARRIED CHECK 

FORWARD ON NEXT ENCiDSEO 
} STATEVENT T4h. 3 


ae eee aie aan tenn ment Le ees ene ane * 


: Ld Les Lj ud yd Wy br tt ben RECORDING SOCIETY INC. 


71 West 23ed Streat, New York 1018 / Aigo 5.7732 


JeSsle LEE HURT 

AuM.e UF EST. OF 
JUHN & HUT 

C/O MR JOHN T KEETON 
F O BUX 666 

GKENADA MISS $8901 


CATALOG NUMBER 
oR 


: OBITS 
an DESCRIPTION (CHARGES) 


t 
BALANCE FORWARD 2613 !70C 
JUHN HURT TODAY p 4 \56 
JOHN HUKT TODAY 
JOHN HURT TODAY 
JOHN HURT TUDAY 
JOMN HUKT TODAY 
JOHN HURT TODAY 
IMMORTAL MISSe JOHN HURT 
(TmMURTAL MISSe JOHN HURT 19!32 
JTRKMORTAL MISS* JOHN HURT 692,07 
| 


ROYALTY STATEMENT 


BALANCE ity OUR 
FAVOR TO SE CARTED 
FORWARD ON NEXT 
iy EN? 


’ ” } i q i : 
Neel CSU le EIU LY pein cee: 
71 West 23rd Street, New York, N.Y. 10010 “Algonquin $7732 
JOH HUKT 


C/O JUIN T KEETON 
P QO bOX 066 
GRENADA MISS 38901 


eUt 1 1967 = DEC 3) 


CATALOG NUMBER SALES 
TOTAL SALES CREDITS Oeeirs : 
OR DESCRIPTION i OR RATE BALANCE 
Dare AEIVENS paisa je ign hati 


| 
i | 
BALANCE FORWARD 2993} yu 


MIS5Se JOHN HURT 51 517 
MISS.+ JOHN HURT i } 1194 4G 
W1SSe JOHN HURT peaNear’ 
‘MISSe JOHN HURT 13: ints 
MISS* JOHN HURT o 256190 
MISSe JOHN HURT : . 5175 


ROYALTY STATEMENT 


BALANCE IN OUR 


FAVOR TO GE CARRIED 
is N 261367c 


\ ’ oe r bs t N]olft J Ach 
Ad be SES ji TK ab, rb, ate ut! LJ nad ty ol 
71 West 23rd Street, New York, N.Y, 19010 Algonquin 5.7732 
MISSISSIPPI Jobtia HURT MIG 15 1947 
en MOA FT VOD eras) 
"EO Ot bye 


ay 29% 
Cxinooa, yess aid JAN. 1 = JUNE 30 19n7 


CATALOG NUMBER 


SALES 4 
TOTAL SALES CREDITS Ocsits 
Sar BreeniON ‘ Rerene AMOUNT (ROVALITE S} (CHaaces) vignaey 


MALANCE FORWARD 


9220 1M1SS~e JOHN HURT TODAY 
192?7U MISSe JOHN HURT TONAY 
6/19/67 ADVANCE 


ROYALTY STATEMENT’ 


BALANCE IM OUR i 
FAVOR 10 CE CARKIEDE 9993, 7 CHECK 


FORYWARD ON NEAT ONC USSs 


Wh Abus WLS t UL wy, TERRY Asn : 


71 West 23rd Streot, New York, N, Y, 10010 


FEis 13 1967 


JOHN HUKT 
1 NU LEVEE 5ST 


GRKENAUA= MISS JUL. B1- DFC. 31 1966 


CAILLOG MumER 
OR 
DATE 


BALANCE FORWARD 


‘MISSISSIPPI JOHN HURT Tor 
\MISSISSIPPI JOHN HURT TO 


ROYALTY STATEMENT 


SALANCE IN OUR 

FAVOR 10 BE CARRIED 

FOR WARD oF NED) 2DeNG? 
H SI 


. uk. aan ed pocsieswmaeani 
— sa aes ati # stad tlm teal cca dnicncastitonteonttloadhadc.- be Si i a i TI A set we 
ee ee tery me —— he ussite tie rennin Oe 


PLAINTIFH enlguansaseeagit Leet ee ang ae ebm yes aoe pre een pce -4 a ape 


ee 


~ 
XHIBIT fe a . 
* Pigg ost COURT mn : | S340 
5D. oF ne’ es ; 


ia EXHIBIT 86 - LETTER DATED APRIL 27, 1971- FROM 
Y VANGUARD TQ SANFORD ROSS ; 


: . 
mea aint. aie, Seah dies ce 


t 
Ce ee ee ee 


April 27, 1971 


Ir, Sanford Ross 
315 West 57th Srresat 
New York, New York 


Dear Sandy: 


Enciosed are scme relevant docwaenta from our Misaissippl Joks 
Bust file, I have spoken to Hurt's actorney (ne still represente 
Mra. Hurt) and he is willing to take any and all stepa to break 
the contract with Husic Research Inc. Please note the lecter 

of authorization frow Hurt to you in 1966. 


— 


Best, 
Sincerely yours, 


VANGUARD RECORDING SCC., Ud. 


Maynard S0lomon 


EXHIBIT 91 = DEVALUATION MEMORANDUM 535a 


DEVALUATION MEMORANDUM 


The following figures were used in the determination of the actual dollar devaluation 
of the MRI vault tapes based tpon materials pre-empted by the release of Vanguard's 3rd 
and 4th LPs (THE BEST OF MISSISSIPPI JOHN HURT, VSD 19/20 and MISSISSIPPI JOHN HURT 

LAST SESSIONS, VSD 9327.) 


The materials available to MRI would have been sufficient to release a total of five 
LP discs (approximately 200 minutes of material, including approximately 130 minutes of 
music and 70 minutes of stories and interview material) to be packaged as three separate 
packages of two 2-disc and one single-disc package. 


With the musical material now preempted by Vanguard, all of the vault material is 
now substantially devaluated. The devaluation total is $250,050.00, broken down as follows: 


MISSISSIPPI JOHN HURT MEMORIAL ANTHOLOGY, VOL. I 2-disc set 
$9.95 list price - wholesale $4.20 to distributors 
Projected sales (lifetime catalog) - 35,000 copies 


35,000 x $4.20 - gross income 147,000.00 


Production costs, 


Color seps 550.00 
Layout & Design 300.00 
Photos 300.00------ e-- 1,150.00 
Mastering Tape Coste 4 reels 40.00 
Dis Disc Mastering 35@ side x 4 140.00 
Metal Parts 3-step 35@ side _ 140.00 
Disc Mastering Studio Time 
4 hrs @$50 per 200. 00-------- 520.00 
Printing at $70 per M x 35,000 2,450.00-------- 2,450.00 
Jacket Fabrication (doubie 
pocket fold @12.00 per c 4,200. 00-------- 4,200.00 
Pressings (.32 @ 2 x 35,000) 22,400.00------- 22,400.00 
Labels 15 per m x 35,000 - 525 
x 2 discs 1,050.00-------- 1,050.00 
Royalties @.25 x 2 discs - ' 
-50 x 35,000 17,500.00 
Mechanical License Fees @.25 
x 2 dises = .50 x 35,000 17,500.00-------35, 000.00 
Promotion: approx. 1,000 LPs & 
shipping - },000 x 1.50 1,500.00 
Advertising (approximately) 1,000. 00---- ---=2,500.00 


GROSS EXPENSES TOTAL--------------- ---- 69,270.00 -69.270.00 


NET PROFITS: 77,730.00 


f 


1% 
AMALGATION MEMORANDUM - PAGE TWO 


MISSISSIPPI JOHN HURT MEMORIAL ANTROLOGY, VOL. II 
$9.95 list price - wholesale $4.20 to distributors 


Projected sales (lifetime catalog) - 35,000 copies 


35,000 x $4.20 - gross income 


Production costs 


% Color seps 550.00 
“a Layout -& Design 300.00 
, - Photos 300. 00--------- 1,150.00 
a Mastering Tape Costs 4 reels 40.00 
Disc Mastering 35@ side x 4 140.00 
Metal Farts 3-step 35A side 140.00 
Disc Mastering Studio Time 
d 4 hres @S$H0 per 200. 00--------- 520.00 
Printing at $70 per M x 35,000 2,450.00-------..- 2,450.00 
Jacket Fabrication (double 
‘ pocket fold @12.00 per c) 4,200, 00--------- 4,200.00 
Pressings (.32 @ 2 x 35,000) 22,400. 00-------- 22,400.00 
Labels 15 per m x 35,000 ~ 525 
x 2 discs 1,050. 00--------- 1,050.00 
Royalties @.25 x 2 discs - 
> -50 x 35,00 17,500.00 
Mechanical License Fees @.25 
x 2 discs - .50 x 35,000 17,500. 00-------- 35,000.00 
Promotiona.apptox. 1,000 Lis & 
shipping - 1,000 x 1.50 1,500.00 
Advertising (approximately) 1,000. 00--------- 2,500.00 


GROSS EXPRESES TOTAL--------- 


eT EE 69,270.00 


NET PROFITS: 


PRERE ERR HAE EEG HEATH 


MISSISSizs\. JOHN HURT MEMORIAL ANTHOLOGY, LAST ACT 
$6.95 List price - wholesale $2.50 to distributors 
Projected seles (lifetime catalog) - 35,000 copies 


35,000 x 2.50 = gross income 


Production costs 


M, eolor seps 
Ny Layout & design 
i photos 


Mastering Tape Costs ? reels 
Disc Mastering @35 pex side 
Disc Mastering studio time 2 hrs 
Metal Parts 3s-step @35 pet side 


100.00 
70. 00--------- 260.00 


CONTINUED. ....0+00. 


2-dise set 


-69.270,00 


77,730.00 


1 disc 


87,500.00 


A a ee = san etna wantin aes aati a ees dpc aan Seen “eeepc pees gt oneal cage mena ia in 


Printing at 35 per M x 35,000 
Jacket fabrication @6 per c 


x 35,000 


Pressings @.32 x 35,000 
Labels 15 per M x 35,000 


Royalties @.25 x 35,000 
Mechanical License fees @.25 


Promotiona approx. 1,000 LPs 


and shipping 


Advertising (approximately) 


GROSS EXPENSES TOTAL 


LUATION MEMORANDUM - PAGE THREE 


1. 295. 00------s.- 1,225.00 

"2 100 o6.---.-. 2, £00.00 

11, 200, 00-+------- 11,200.00 

§96) 00-----05- 525.00 
8,750.00 

& 150, 00-4-> ons 17,500.00 
1,000.00 

1, GOB 00-- «45: 2,000.00 

Side pe ceneen ee naes 35,435.00 


NET PROFITS: 


FRPP P AH EEE HECHT EEE REET 


Overseas Licensing and Distrkbution 


Approximate total overseas sales equal to total U.S. sales 
Vol, I 35,000 x .90 (10% of 90% of 9.95 list) 


Vol. II 35,000 x .90 


Vol. III 35,000 x .63 (10% of 90% of 6.95 list) 


Gross Overseas Income - $85,050.00 x & (50% to artist) - 


Net Overseas Income 


FPESEEP EEE EERE CET EC ERE EES 


Total Devaluation of Vault Tapes: $77,730.00 


77,730.00 
52,065.00 
42.585 .00 
$250,050.00 


-35,435.00 


52,065.00 


31,500.00 
31,500.00 
22,050.00 


$42,525.00 


ADDENDUM TO DEVALUATION MEMORANDUM 
cA 


“ 


pai Operating Overhead Small Label (e.g., /.delphi) 
co Operating Expenses for 1974 baccole yar): $19,983.60 


Approximate Division of operations: 
50% Distribution: 9,991.50 
50% Manufacturing 9,991.50 


Manufactured approximately 8 LPs per year; operating expenses attributable 
per LP: 9991.50 
8 = $1,248.94 


Therefore, combined MRI vault devaluation including operating overhead for 3 LPS: 
3 x 1,248.94 - $3,746.82 


Net Devaluation $250,050.00 
minus operating overhead = 3,746.82 
$246, 303.18 


! 
| 
| 
| 
| 
| 
| 


elit hen sheat: nahi cetacs nated saree 


-4y37, 5 00,60 
=4254,0%0.30 


ae - EXHIBIT 92 = MUSIC RESEARCH VAULT MATERIAL ml = = ry 
S40a 


ryt. tco abaEARCH VAULT MATERIAL #9. 17. 
Monday Morning Blues 

Avalon Blues | : Wiles ONG 
WH Cus DorircA7e 
WILES OW 4sTrij 


WERE Nog L/S7eP 
Good Morning Miss Carrie © THUS jo Pat 
; . 


Richland Women Blues CHeeke GD) OFF 
Nobody's Dikty Business -- Wor REF re Lf 
Frankie (and Albert) SnexeT WE) 
Spanish Fandang sit a 


1. 


Joe Turner 
Hop Joint 


Talking Casey Jones 
Pera-Lee 

1f You Don't Want Me 
Pay Day 

Got The Blues, Can't Be Satisfied 
‘Louis Collins 
Trouble I've Had It All My Days 
Stackolee 
“See See Rider 


* 
SE OE or eye ee 


Spike Driver (John Henry). 
Fallet Cn The Floor 
Subbes Delig= oc 
_ Salty Dog 
‘My Creole Belle _ 
--Let The Mermaids. Flirt With Me 
Candy Man 
Coffee Blues 
Hey Baby Right Away 
Slidin Delta 
“stock Time (STOP TIME) 
Lazy Blues . bel Seman au! 
Beulah Land 
“Oh Mary Don't You Weep fel'g0eS) 
Glory Glory Hallelujah _ 
Keep On Knocking 
‘What a Friend We Have in Jesus (elic.ovs ) 
Waiting For You ~ 
Over In Glory Land CReligors) 
-Walking The Floor Oger You BAe en ON ee Fae re ees Ei 
‘Camp Meeting Tonight on the Old Camp Ground Geis Tonight )(Pge 
‘Blessed Be the Name of The Lord CReligiors) 
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ie 
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When The Roll is Called Uy Yonder CReliy wer ) 
Royal Telephone CRelij rons) : 
Blind Man Sit in the Way and Cried CRelsyrovs ) 
Where Shall 1 Be CReligrous 
Weeping and Wailing CRelegiovs ) 
Farther Along (fe el.grovt ) 
Do Lord Remember Me (Religions) 
Were You There When They Crucified My Lord Ctabaast) 
Glory To His Name CRelisrows ) 
I'll Fly Away CRelSiout) 
The Ten Virgins (When the Bridegroom Comes) 7EVRER WiRErA'> 
Nobody Cares Tor Me 
Corrina Corrina 
Funky Butt 
Cow Hooking Blues 

“Lm Satisfied - oe 
Ain't Nobody But You Babe 

‘The First Shot Missed Him 

-Shortnin Bread 
Redwing 

‘Pall Teet Sack = 9 
Four O'Clock Blues 
I Got Mine 

Bill Bailey 

_Jim Canaan 
Alabama Bound 
Looking This Way = Religises 3} ~~ we 

_God's Unchanging Hand _ CReligcous ) 
Poor Boy A Long Ways From Home 
Waiting For &@: Teain” a bene Gatelmesn 

_Liza Jane _ 
Chicken Song. 
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POS se Do on, epee ere « 
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You Are My Sunshine iG cae 
Will the Circle Be Unbroken (Ralisiout) 
I Ain't Gonna Study War No More (fragment) (wot sssvable) 
You Got to Get Ready (rel'5 \) (You Gor Te Die) 
Frecious Lord Take My Hand CPahigeet ) 
Woke Up This Morning Blues y 
Long Lenesome Blues 
Rock of Ages (Het ssvable) i) 
- 81 - ~~ Take This Hammer = == e 


Sees emt be ae een ee en te 8 ee a ee 


Lonesome Valley Creliciow) 
The Saints CRelis sss ) 

I Shaii Not Be Moved (Relvraus) 
Hot Time 

Lonesome Is I Relig cder V 


~~~ Nearer My God to Thee CRelrgious ) 
Tell Me Baby 
Boogie 
When I Lay My Burden Down (religcots 
Guitar Boogie/Wopried Blues 


23 Titles Leligees 
2 bE Titles Ors Tred. 
Gl Tiths Tata 


First Vanguard Album (MISSISS(TP1 JOHN HURT TODAY --VSD-79220) 
1 Fay Day 

2 1'm Satisfied 

a Candy Man 

4 Make Me a Pallet On The Floor 
5 . Talking Casey 
6 

7 

& 


Sh3a | 


Corrinna, €orrinna 
Coffee Blues 
Louis Collins 
9 Hot Time in the Old Town Tonight 
1c. If You Don't Want Me Laby 
11 Spike Driver's Blues 
1Z Neulah Land 


_ Second Vanguard Album (THE IMMORTAL MJH -- VSD-79248) 
12 Since I've Laid My Durden Down eu 
--}3- ---Moaning the Blues 
14 Buck Dance 
ee Lazy Blues 
- 16. Richland Women slues 
17 Tender Virgins 
“48 “Hop Joint 
i3.. _Monday Morning Blues 
20 L've Got the Blues, Can't Ee Satisfied 
-.& Keep Cn Knocking 
22 # £_Ghieker 
23 Stagolée 
24 Nearer ky God To Thee - 


Third Vanguard Album (THE BEST OF MJH -- wo 1s 
ee Here Am I, Oh Lord Send he 
f 26 1 Shall Not Be Moved 
27 Baby What's Wrong With You 
V28 It Ain't Nobody's business 
¥ 29 Salty Dog Blues 
v 30 Avalon, My Home Town 
“31 Sliding Delta 
v 32 My Creole Belle 
33 C.C, Rider 
¥ 34 Spanish Fandango 
435 Talking Casey 
Y 36 You Are My Sunshine 


ie Vanguard Album (MJH "LAS’’ SESSICNS" e«- VSD-79327) 
Poor Boy, Long Ways From Home 
38 Boys, You're Welcome 
39 Joe Turner blues 
¥40 First Shot Missed Him 
“41 Farther Along 
Funky Butt 
Spider, Spider 
Waiting For You 
“Shortnin' Bread 
Trouble, I've Had it Ae My Days 
Let the Mermaids Flirt With Me 
“Good Morning Carrie 
Nobody Cares For Me 
All Night Long 
‘Hey, Honey, Right Away 
_You've Got Tof Die 
Goodnight Irene 


| 
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FIRST PIEDMONT ALBUM PLP 13157 


Avalon Blues 
Richland Women Blues 
Spike Driver Blees 
Zldty.Go Salty Dog 
Cow Hooking blues 

- Spanish Bandang 
Casey Jones 
Louis Collins 
Candy Man Blues 
My Creole Belle 
Liza Jane-God's Unchanging Hand 
Joe Turner Blues 


SECOND PIEDMONT ALBUM (lt __PLP 13161 


Lazy Blues 

Farther Along _ 
Sliding Delta 

Nobody C res for Me 
Cow Hooking Blues #2 
‘Talking Casey 

Weeping and Wailing 
Worried Blues 
On Mary Dont You Weep oe 
_._...1.Been Crying Since You Been Gone 


{ 


ae . A 
EXHIBIT 68° - LETTER DATED MARCH 30, 1971 FROM MESSERS. POWELL, 
HORKAN & POWELL T) MANNIE SOLOMON 
LAW OFFIC § 
POWELL,HORKAAR & WELL 
Suite t2c0 
@tS CONNECTICUT A’ ENUE, N. Ww. 
WASHINGTON, D. ¢.20006 VIMOINIA OFFICES: 


ARCA CODE 202-298-8770-CaA 1LE POCAHONTAS UPPERVILLE VIRGINIA 

BOLLING R. POWELL. JR, VELEPHONE 6R2°3268 
GEORGE A. HORHAN, JR. GLOUCESTER, VIRGINIA 

WILLIAM J. POWELL [ : ‘ VEL EPHONE 283-3939 
ARLINGTON, VIRGINGM 


March 30, 1971 ; TELEPHONE BAS-3474 


Vanguard Recording Society and Sales, Inc. 
71 West 23rd Street 
New Ydrk, New York 10011 


Mr. Mannie Soloman eC M 
| 


Music Research, Ine; Adelphi 
Records, Inc., Recordings of 
Music of John Hurt 


Dear Mr. Soloman: 

This letter will follow up our telephone conversation of several 
days ago regarding your company's unauthorized production and sale of a. 
double record fold out album, VSD 19-20, "The Best of Mississippi John Hort.” 


I have been retained to represent both Music Research, Inc., 
who holds the exclusive contractual rights to produce recordings of the music 
of John Hurt, as well as Adelphi Records, Inc., who entered into a contract 
with Music Research, Inc., dated June 8, 1970, to produce a double record 
fold out album of the music of John Hurt entitled "John Hurt Memorial Anthology." 


My clients insist that you immediately cease producing and placing 
on the market any recordings of the music of John Hurt, that you recall all 
albums shipped to distributors, that you render to Music Research, Inc., an 
accounting for all albums already sold, and that you pay over to Music Re- 
search, Inc., all profits which your company has earned from these sales. 


I am enclosing herewith the Management Agreement, dated March 15, 
1963, by and between Music Research, Inc., and John S. Hurt, which, as you 
will see, is a valid and binding contract, Paragraph fifteen of this contract 
provides for an initial term of five years from March 15, 1963, and an 
automatic renewal provision for a second five-year term, provided “Artist 
shall have earned a gross aggregate sum in excess of Five Hundred PNollars, 
($500.00) during the said contract period." Since the 1964 form W-2 given 
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Mr. Mannie Soloman 
March 30, 1971 


to John Hurt in that year, shows that $4,410.00 was paid to John Hurt by the 
company during 1964, the aforesaid contract was automatically renewed by 
its terms and does not expire until March 1° 1973. 


Even if John Hurt signed some other contract subsequent to his 
execution of the enclosed contract, it would be invalid, as I am sure your 
lawyers will advise you. I would appreciate your sending me a photostatic 
copy of any such contract, if such exists. 


Please respond immediately to this letter, and let me know what 
your intentions are, for if I do not hear from you within a reasonable 
time, I will be forced to file a suit against your company for damages, an 
accounting, and injunctive relief, 

| i 
Very truly yours 


Whar Zutll 


illiam J Pdwell 


Copies to: Mr. Thomas B. Hoskins, President © 
Music Research, Inc. 


Mr. Eugene R. Rosenthal, President 
Adelphi Records, Inc. 
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EXHIBIT 94 - LETTER FROM RICHARD K, SPOTTSWO 
TO MAYNARD SOLOMON 95 


we al 


June 21, 1963 


Maynard Soloman 

Vanguard Recoruing Society, Ino. 
154 We. 14 Etrest 

New York 11, lew York 


Dear Mr. Solomont 

Concerning your letter of June 11 to Mississippi John Hurt 
about Newport vestival recordings, we have discussed the mutter 
With Mr. Hurte 


He will be hap:y to be included in any recordinge made at the 
festival as will HKuesic Research, his manager. 


However, he will require $50 as an advance on any selection to 
be reloased and royalties of $0.02 per selection per copy sold. 


Music Research will automaticelly extend recording privel: sge5 
to record, sincs any contract ur. Hurt signa is acproved by uBSe 
We will be hacpy to cooperate in any way vossible with regards 
to sictures, background information 4c. 


Mr. Hurt is not yet a member of AFM. 


Sincerely, 


Richard K. Soottsvood, Pres. 
Music Research, Incorporated 


| BEST COPY AVAILABLE 
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EXHIBIT 104 - REQUEST TO ADMIT ; 
5498 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


pnicaaaian cnaecicae dene mh Taine e oe 
MUSIC RESEARCH, INC. and 3 
ADELPHI RECORDS, INC., 
_Plaintiffs, 
-against- "93 Civ. °394 (CLB) 
VANGUARD RECORDING SOCIETY, INC., REQUEST TO ADMIT 


Defendant and | 
Third-Party Plaintiff, : 


-against- 3 


HERB GART, d/b/a : 
HERB GART MANAGEMENT, INC., a 


Third-PartyDefendant. 


Pursuant tc Rule 36 of the Federal Rules of Civil 
Procedure plaintiffs request defendant Vanguard Recording 
Society, Inc. ("Vanguard") to admit the following: 

1. That a certain letter dated April 20, 1966 from Dick 
Waterman to Mr. Maynard Solomon, a copy of which is annexed 
hereto as Exhibit 1, was received by Mr. Maynard Solomon in the 
ordinary course of the mails.. : 

2. that a certain undated letter from Dick Waterman to 
Maynard, a copy of which is annexed hereto as Exhibit 2, was 
received by Maynard Solomon on the same day as his receipt of 
Exhibit 1, or within one week after his receipt of Exhibit 1. 


3. That "the contract (?)" referred to in paragraph 2 


of Exhibit 1 is the Management Agreement dated March 15, 1963 


by and between Mississippi John Hurt and Music Research, Inc. 


4. That "the contract" referred to in the undated Exhibit 


5508 


2 is the Management Agreement dated March 15, 1963 hy and 
between Mississippi John Hurt and Music Research, Inc. 
5. That the aforesaid Management Agreement was enclosed 


with Exhibit 2 and received by Maynard Solomon at the same time 


as his reseipt of Exhibit 2. 


BAKER & MCKENZIE 
Attorneys for Piain®.£f 
375 Park Avenue / 

New York, New York 10022 


HARRY H. LIPSIG 

100 Church Street 

New York, New York 10007 
Attention: Joseph Napoli, Esq. 
Attorney for Defendant 


KURTZ & VASSALLO 

598 Madison Avenue 

New York, New York 10022 

Attorney for Third-Party Defendant 


EXHIBIT 1 = LETTER DATED APRIL 20. 1 
966 FROM DICK WATERMA 
TO MAYNARD SOLOMON ANNEXED TO FOREGOING REQUEST - . ae 
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OTE S76983a7 


. Mir. Maynard Solomon 
. Vanguard Recording Seciety 
: 154 West lyth Street 
New York City, New York 
. Dear Maynard, 
7 I just came back from Ohie where Sen House and John 
Hurt were in dual concerts last weekend, Traveling with Jenn 
Was quite an experience after a year and a half on the read with 
’ Son, John eats anything, sleeps anytine, is always affable and 
' bis ousic is censistently coode a : Loe oS 
“ You asked if I wanted you to break the contract (2) that 
- exists between John and Music Research, Inc.? well, I'm. enclosing 
‘- a cepy of if so you can leok it ever and make your own decision on 
- | that, Paragraph Nine gives then 50% of all gress money that John 
makes and Paragraph Ten says that John pays any and all expenses 
that the Llanager may incur. Paragraph Tvelve also, says that Jonn 
_° wil pay additionally half of the booking percenatge. Paragraph 
: Feurteen says that the Manager holds the copyricht t» any and 
311 John Hurt material and it becomes ~"the sbsolute property of 
/ Keanager forever." Paragraph Fifteen says that the agreement is 
. . fer five years with on automatic five year renewal, 


We beth know that this rag isn't worth the paper that 
it is written on. However, it cust be broken fully and completely 
in order fer John ts ovm his owm songse He has never received any 

_monsy cither from his Piedmont sales or from Newport albums. He's 
_ been. completely in the dark as to where he has played and for how 
much ever since he started playing again in 1963. 


ie This business is not ene where there are "reod guys” and 
' Wpad guys," but I feel that I can do the best job for John. He 
Likes me and has asked me to travel with hin. I guess that ths 
ebjactive ons te speak te is Pat Sky, since h¢ knsvs all the pere 
sens invieved and has remained detatched and a goed friend to John Me 
through it all. Jehn tole Pat that he wanted me to travel with hin fee 
- ‘but he was afraid ef Tom and didn't want to hurt his feelings . ee 
tolling hin he cidn't want hia areund any noree Ex Eiibi i 
anda «f Age L FT mane -F 
asanting the finest Traditional blues gponpy APE 


“oe 


ne en eg ae ee nme carnage orem 2 em me od ee ee mE ee -_ sof 
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I really love this man, Maynard, ani I have stoed by and 
watched hin robbed for ever two yearse I have just gotten tired of 
Herb Gart telling him te stay in Lississippi until he sent for hin 
and Tem Keskins vanishing for months at a tircte — 


int of view, an artist traveling sells more 


From your po 
John te travel any mere than 


-recerds for yeur company. I den't want 
he wants to, but I don't want him not te have the epportunity t? travel 


any less than he yants toe He wants te keep playing and traveling en 3 
Jinited basis and he jis completely unaware that he is an artist in 
 @emande : ae 
You make your ew decision on this. I have tried te de right - 
Skip and Booker, and I ebviously will do ny best. to de right 
for John. He has asked me to meet hin in Philadelphia about the niddle 
+. ef nex} month se he can cers to New Yerk to finish recording Tosh 
Seeger called ne gbeut a Channel 47 precram and I told her that the 
19th (a Thursday) would be a suitable date. I guess that he could do 
his recording on the 16th and 19th if that is alright with yee 


_I hope that you will write to Jehn. His address is: No. #1 
lerth Levee Street, Crenada, iississippi. He definite opinions 
' about this but he is awed and afraid of Tem and weuldn'% say anything 
gn your effice. Just write te hin and I'm willing to pe guided by his 
~~ decision. . : ; 


for Son, 


a on. y ed 5 ao : ny 
SOOT PEN HET ET PY NTP TPT FONT Fy OE A Ee MOMS te Tonitatrh 
€ 


ou were put in a bad positien last week. = 3 
the sheck ef sceins Tom Hoskins 
rd and he was 


8 [tm sorry that y 
weuld have done anything to spare John 
standing there when the elevator deers opened at Vangua 


standing there waitinge 


an on this and give mea call if. there are. 


oF De the best you ¢ 
any questions. 


Best_wishes, 


ae Dick Waterman 
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EXHIBIT 2 - adiee UNDATED FROM DICK higt pal TO MAYNARD SOLOMON 
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wrUucLties 


PARKER STREET, — Gers. 0887 
pe orice: Mass, oo 7 


|’ Maynard, ; 
Dl I wrote and aunee the Letter Last ee a fergot 
4 te eS the contract that a was dae a — 
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EXHIBIT V-1 - TAPE LOG 
TAPE LOG. 


First Library of Congress Session - Reel 1 
1. Monday Morning Blues n.g. 
2. Monday Morning Blues 3:07 
3. Identification and short interview b:' Joe Hickerson and Dick Spottswood 
3. Avalon Blues 3:39 
more interview (lst blues he head) 
4, Joe Turner 2:52 
5. Hop Joint -Q:4&4% 
drinks and Wm Henry Carlson story 


Reel 2 
Good Morning Miss Carrie 1:00 
Richland Women Blues 4:04 
. Nobody's Dirty Business 3352 


Reel 3 
interview: meeting Lonnie Johnson, etc. 
1. Frankie & Albert 3:57 
interview: John's early musical influences and eupeedincns: description 
of country dance; playing technique (making strings say what he isis them to) 
2. Spanish Fengdang 2:20 
Casey Jones 4:25 
. Pal-lee 4337 
If You Don't Want Me 1:46 


R681 
If You Don't Want Me 1:32 
Pay Day 2:52 
Spottswood comes back-Qacsar iia Sie 
Got The Blues, Can't Be Satisfied 
a2eoo 
Louis Collins 2:42-spinof® 
. Louis Collins 3:08 
exptece* ton of Louis Collins 
. Trouble I've Had cu My Days 4:23 
Stackolee 4:06 


Reel 5° 
See See Rider 2:41 
long rap: barrels and $$ and jesse James Fresenney Kid Dalton whiskey 

2. Spike Drive (Jonn Henry) 2,24 
3. Pallet on the Floor 4:25 
4. Rubber Dolly ‘1:23 
5. Salty Dog : 2:45 
6 My Creole delle 2:01 
7. Let the Mermaids Flirt w/ me 2:39-runoff 


FAGE CNE/A 


pete Library of Gongress Session (ccn't,) 
ie Reel 6 : ‘is 


rte Let ‘the Pacebila Prter With Me 3:02 ia 
e eee ‘ Candy Man = 2:50 : ce 
q ie Goftee, Blues aa it hee 
be hy. Hey, | “Baby, Right Away 1:44 ys & 


Bo. S1Adin Delta . 2:59 | hee 

: na Be Casey Jones 4:58 3 Sega ais 
: Hs MTs {Stock Time 2:38 Hk oe 
ee: Lazy | Blues 2:12 : ee 

aay Beulah Land 2:25 re | ) o = ae 
att. Ohy. Mary, Don't You Weep —=2:10 ue i 
ready ‘Glory , Glory Hallelujah 4336 ee ; 
Re ‘125 uaa On sical 3:00. oa 
fe. a See ADs, ae a eG a : ee 
de 3 f eee eRe ae : : : OV as 
ae oan Tee Leet oes 
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° a a : ane 
are oe Reel 7 (ey 


ak What A Friend We Have in Jesus 2:18 de 
as Waiting For You 4:15: * te 
ae Avalon Blues — 3:23 a : ek ee 
a “Stackolee, 3:57 2 6 ee Me 
5, over in Glory. land =i — a a 
abe Walking The Floor Over You Lise eo ae 
274 ‘Meeting Tonight © 2:15 oe os eo Cee 
“"B. Blessed Be the Name of the Lord 2:39 ee tate 
es when The Rell is Called Up Yonder 2:10 Free Pa a 
oie Royal Telephone 2:25. : ee 
“hha Blind Man Sat in the Way and Cried 2:19 ee i. Pa 
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hee Where — 1 Be 23 57 : : ot: : me 
” a hee a ee Me 
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aa) ve 
ao 


4 ha Le a Beat 6 ae 
1. Weeping and Wailing 2440 as 3 
_ 2, Farther Along 3225, ees a aes ay a 
3, Do Lord Remember Me 3:05 Ke : | 
Were You There When They Crucified My Lord : 2ia2 ie | 
=, Glory To His Name Ne 47 a oo ie de ene he ae z 

> Bs t'1i Fly Away © 0150 ee | ae aa 


weet 8, 
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Rf Le 4 ee a 
: an sae Tender Virgins ‘2357 es oe a 
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bad TAPE LOG PO "AGE one 2 


es 3 aol ' - ne othe ote ae 
x i LC Seasion; Reel 8, con't, oo nk : ae 5564 
*.8, Pay Day 3335. oT os a eae Se ee "3 
7s 9, If You Don't Want Me (41% oe eG eee 
- “10, Nobody Cares For Me 1:43 aa . a aaron eae 


Jl, Corrina, Corrina =. 2:10 Ce ‘nck cone oe 


» ‘> ; 
bs Pe ea 
S Ze : 
4 ve te Mt o 
he 
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cee 


Wide oe Real 9 o oe 
rhe de Punky Butt 1:30 4 1:00 a eee ee 
oe te Cow Hooking Blues 3:35 oe 4 s ee i) en 
Paes 3, 1'm Satisfied 1:52 Be 
ue ere Ain't Nobody But You Babe 2:1 ae ie a 
ae The First Shot Missed Him 1:05 ee oh . 
aM Shortnin' Bread 2:04 

7, Redwing 1:47 . i 
; hat Fall That Seck 0:48 a = 
cee ea O'Clock Blues 1335 ee 
i 10. G,8, Rider 3425 ea 
RAL. 1 Gor Mine = 1;35 ee 
412s Bill Bailey 0:45 oo ae 
134. Good Morning Miss Carrie 1:50 


23h 


“er 
eA <4 
2 
ne 


, 
ce rs 
S-. 
ef 
+ 


os Reel 10 oS a, 
“yh 3m Gannen 1:45 ee =e ee 
2. “Alabama Bound , 1:20 .. ce ee Pes 

ae Looking This Way 2:04 ee ea 

oe ae God's Unchanging Hand 1:45 Ce CE (oe 

hy ‘&,' Foor Boy Long Ways From Home 1545 ae ee 
a 6. ‘Frankie #2 5:20 ae a Ce 

ae Put Me Off in Texas 2:00 : er 

a Reel 11 oe 

a Salty Dog #2 1;00 oe 4 

ee 4: Chicken 2:15 7 

a ‘3, Chicken 0:55 

Wie &, Funky Burt 1:45 

ae ‘5, Sunshine 2:05 

6, W41l the Circle Be Unbraken 


ae 


ae 
' 


Cid die death] 
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4400 
12:00 


1:45 


ie oe 
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-- LG. Sersion, gon 
tinging Snake Story 


‘3, Fanther-Bobcat Story 


You Got To Die 
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TAPE LOG 


Discovery Tape 


0:00 intro blues “cow hooking" instrumental 

2:30 Tom asks where born, etc. 

4:45 mother buys guitar 

5:00 asks about childhood; fatherless; 8 brothers 

6:00 school, 4th grade, lot's of people think he's educ." 

7:00 Mr. “Original Perkins" 

72.35 Early records 

8:45 1:00 in a.m.; trio to memphis 

11:55 $41.71 $49 - train fare in *29 

13:00 Lonnie Johnson 

14:00 Radio stacion '40 or ‘41 

16:00 Children and grandchildeen 

16:30 John Smith Hurt 

16:45 Ella Mae and Andrew 

17:00 "Bungalow" Jesse; working for Perkins 

18:00 con't. Perkins 

19:30 Jesse "Dis you ever play them Spoodful" 

19:45 Nobody's business 

23:00 Uasey Jones 2 ways Jesse 

24:00 Cssey Jones 

27:45 Rooster 

29:40 _ Stagolee 

33:00 Tome asks of Stagolee 

36:30 Richland's Women Blues 

39:50 w.e. 

40:10 Rooster 

41:40 Coffee Blues (Rooster 

42:15 Rooseer 

43:30 Monday Morning Blues; Jesse "e1la Mae Lock the door" 

44:15 John "I just can't remember" 

45:20 Do Lord, Jesse and Gertrude 

48:30 Rooster (double) Triple 45 67 "I got it" 

50:00 © Precious Lord, Take My Hand 

§5:25 Candy Man - Salty Dog; Candy Man Again 
Frankie 

Discovery, Side Two 

1:25 Talkin' Casey Jones 

6:15 "Whooee" Jesse “Lawd" tc. 

6:40 Waitin for you John and Jesse 

11:10 Rooster Tome ood talk 

13:00 Got the Blues (Rooster) 2 3 45 

; good for Vongrs 67 8 9 

17:00 Mermaid Blues 

21:25 Ain't Nobody But you 

24300 Jessee “old time music" John to 1913 making music 

25:45 TH "Still play ‘Good Girl Catch you?" 

26:15 Good Girl (pallet on floor) ends in laughter, good 
more pallet, more laughter 

34:00 take this hammer o 

38:45 Preaching on camp grounds, glorry - girls w/ rooster 

42:20 "Made me remember 
Louis Collins 

47:15 How Old are you" 1873 WWI Jesse 

50:45 Holcomb H-0-L-C-0-M-B 

55:30 blues 

33:00 led your child come in G. Hoskins 


TAPE LOG ' PAGE TAREE 559a 


Silitch 4/2/63 Sessions Reel 
1. Trouble incl 3:45 
2. Trouble (start missing) 1:30 
3, Joe Turner 3330 
&. Woke Up This Morning Bls 5:50 
5. Avalon 3:25 
6. Coffee Blues 2:45 
7. Got The Blues : 3:05 


Reel 
Waiting For You 3:20 
Candy Man 2:25 
Sliding Delta ~ 3:30 
Sliding Delta 2255 
Candy Man 2:05 
, Satisfied 2:20 
. Richland (12 string) 3:30 
Monday Morn (12 String) scart missiang & #8: 
Reel 27 
Glory Glory (12 string) 4:15 
Spanish Flangdang 0:45 
Spanish Flangdang 4:25 


Nh 


UV au Pw 


Reel 

. Talkin, Casey Sia5 
Blues (interruped} 2:30 

. Avalon Blues (seart missing) 0:45 


Waiting Fur You (start missing) 2:00 
Satisfied 2:00 
Monda,’ Morning Bls incl 


. Reel 
10. Frankie 3:45 
11. Frouble 5:30 
12. Trouble incl. 3:80 


Reel 
12. (con't) Trouble 1:15 
13. Avalon incl : 1:10 
: Reel 
Spoonful 3:00 
. Got The Blues 3:10 

| Waiting For You incl 


Reel 
(con't) #7 Reel 28 & Reel 31 
Salty Dog ; 2:00 
Pallet on the Floor 2315 


: Réel 

Satisfied (reel 38 #8) 1:15 
Candy Man 2:50 

21. Louis Collins 2:20 
22. Mary Don't You Weep 1:40 
24. Do Lord 2:35 


TAPE LOG ; PAGE FOUR 


Ontario Place 10/12/63 Perls 


Frankie 

Fandang 

Talkin’ Casey 

Coffee (mike stand noise) 
Candy Man 

Avalon 

Pallet 

Stop Time 

. Sliding Delta 

10. Long Lonesome Bls 
11. Waiting For You incl 


Won~a nw & Ww Pb 
PRPEPN PPL wWwWLErwW 
a ee 66 4s 60 sh o0 be 48 
OU FN ew wre wu 
oocooooo0q‘ceoco 


Open Way 11/5/63 Perls 


. Pallet w/ Hoskins, Papalardi 
. Sliding Delta w/ H&P 
Candy Man w/H&P 
Monday Morning Bls w/ H&P 
C.C. Rider w/ H&P 

Stagolee w/ H&P 
Casey w/ H&P 
. Long Lonesome 

Avalon 
. Nobody's Business 


KPOOnNaULE WHE 
WWAHPWW WWW 

oe ae ee 46 65. 6a 68 
KOOnNLOOCOWL eS 
eoooococo ou 


© + 


. Nobody's Bus. (Papalardi 2nd gtr) 
. Spoonful " 
. Mermaid e 
. Richiand . 
. Spike Drifer 
Waiting For You- 


Kuykendall 

1. Got to Have Me Anyhow 
fh A diff. vers. 
3. Peralee 

4. 4&4 O'clock, Jus fo day 


ih 


: 1? Live Ontario Place 
Nobody But You 
Keep a Knockin' 
Mermaids 
Rubber Dolly 


27 7/7/63 
Lazy Blues 
4 


Blind Man Sat & Cried 
ae 


Rock of Ages 


(Kuykendall, Reel 2, 7/7/63, con't.) 


8. 
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Honey, Right Away 


Pallet on the floor 
ts 
Notody's Business 


Casey Jones 


Louis Collins incl fragment 
Richland (12 string) 


. Monday Blues 


Casgy Jones 


. Casey Jones 


Creole Belle 
Candy Man 
Louis Collins 


. Richland (12 string) 


Monday (12 string) 


Take This Hammer 
Waiting For You 
Frankie 


Miss Carrie 

Candy Man instrumental 
Keep a Knockin 

Salty Dog inst. 


Ontario Place 11/27/64 Rosenthal 


1. 
2. 


Lonesome Valley 

Do Lord 

Trouble 

Casey Jones 

Mermaid «(intro 3:00) 


Richland 
Pallet 
Salty Dog 


2:35 


Reel 
3:20 
2:30 
3:05 
4:30 


Reel 
4:00 


Reel 
5:45 


Reel 
4:25 


Reel 
3:40 
1:15 
2:25 
2:20 


Reel 
5:05 
4325 


Reel 
3:15 
4:30 
4:30 


Reel 
1:45 
2:15 
2:20 
1:45 


Reel 
4:40 
4:25 
4330 
4:20 
3:45 


Reel 
5:00 
3:00 
2:30 


Session 2 


side l 
side 1 


cide Ll 


side 2 


side 2 


PAGE FIVE 


. 
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Ontario Place 11/27/64 Rosenthal (con't) 
Reel 3 
1. The Saints 4:10 
2. L Shall Not Be Moved 4:45 
3. Chicken 1:00 
4. Candy Man 3:30 
5. Louis Collins 3:45 
6. Hot Time ; 2:30 
7. Nobody's Bus. (short intro:15) 3:30 
Reel 4 
1. Avalon ; 3:55 
2, Sliding Delta (intro 1:30) 2.50 
3. Coffee (intro 1:30) 2:50 
&, 6.C, Bidet 2220 
5, Joe Turner 2245 
6. Creole Belle 2:15 
7. Spanish Flangdang 2:25 
8, Talkin Casey ' 4:30 
: . Reel 5 
1. Welcome Address (intro 5:00) 2:40 : 
2. Frankie 6:20 
3. Lonesome is I 3:15 
4. Stagolee (intro 3:00) 4:00 
5. Lonesome Valley ~ 4;00 
6. Do Lord 3:15 
7. Long Lonesome rie 3:10 
Reel 6 
i. Lonesome Valley 4:00 
2. Do Lord : 4:40 
3. Monday Morning 4:30 
4. Stecvolee (w/ intro} 4:45 
5. Rock of Ages 2:25 
6. Trouble S29 
7. Mermaid 6:25 
(intro W.E. Meyers 5 yr contract) — 
: Reel 7 
an 1, Waiting For Your * 5:45 
2. NoBody's Business - (3320 
‘3. Casey Jones’ .- 5:30 
4, Louis Collins 4:20 
5, Keep a Kuockin 2:35 
6. You Are My Sunshine 2:15 ‘ : 


7. Pallet 4:05 


1 


* Py ay 7 
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- PAGE SEVEN 
Second Fret June 65 . Reel 1 : 563a 
1. Nearec:My God to Thee 4:45 
2. Satisfied 3:20 
3. Got the Blues 3:15 
4, Funky Butt 1:30 
v 5. Corinne 3:30 
aha 6. Tell Me Baby 4:00 
‘| 7. Spoonful ; 3:35 
Reel 2 
1. Pallet 3:10 
2. Carrie j 1:45 
3. lot Time 3:20 
4. Waiting for You: 5:25 
5. Candy Man 2:45 
6. Long Lonesome 1350 
7. Salty Dog 2:40 
8. Stagolee 3:40 
9. Avalon . 3:40 
Cafe Yana - Campbell Tape ' Reel 2, side one 
1. Oh Mary 2:20 w/ TH 
2. Slidin Delta 3:15 w/ TH 
3. Boogie 3:15 
4. Funky Butt : w/ TH 
4. Stop Time 2:00 w/ TH 
re 5. Carrie 2:20 w/ TH 
: 6. Chicken 1:00 
7. Spike Driver 3:30 
: side two 
1. Stagolee 5:00 
2. Joe Turner 3:50 
3. Sunshine w/ crowd 
4, Fandang 
5. Frankie 4:50 
6. Pallet 4:15 
7. Keep a Knockin 2315 
MJH at Yana i Reel 1 
1. Do Lord 4:45 
2. Burden Down 4:25 
3. C.C. Rider ; avo 
4. Boogie & Worried Bls 4:05 
5. Monday Morning 4:45 
6. Creole Belle 2:15 : al 
7. Avalon p/ Al Wilson, Harp 3:20 
8. Got the Blues " 2:50 
9. Cow Hooking ig 3:50 


10, Spike Drive m 3:25 
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MJH at Yana - 56hba 


1. Trouble w/ harp 
2. Slidin' Delta " (intro) 
3. Salty God 
Casey Jones (22 String) 
Nobody's Business 
Waiting For You 
Coffee w/ intro 
Candy Man 
Stagoiee 


Cambridge Studio 10/26/64 
z. Candy Man 

Joe Turner 

Creole Belle 

Louis Collins 

Cow Hooking 

Candy Man 

Rubber Deily 


Boston - Denson? 

1. Funky Butt 

2. Lazy Bls 

3. Leug Lonesome Ble. 
4. Frankie 


MJH at Unicorn, Boston 10/30/64 
1. What a Friend we Have in Jesus 
~ Candy Man 
Blessed Be the Name of the Lord 
Guitar Boogie/Werried Bls 
Avalon 
. Sliding Delta 
Spike Drive 
Chicken 
10. Candy Man 


Wnicorn 11/1/64 

1. Farther Along 
8. Lonesome Vai" ey 
9. Louis Collins 
10. Lonesome is 1 
11. Worried Blues 
12. Monday Morning 
13. Chicken 

14. Stop Time 


_ DEFENDANT, 

EXHIBITa | | 

U, B DIST, COURT DEFENDANT'S EXHIBIT GI - LETTER DATED MAY 3 
$ 


FROM WILLIAM J. FOWELL TO ROBERT W. SCOTT 


Hay 3, 1.965 


Hr, Revert YW. Scott, A&R Iecutive 

fovunry Pacord Gevacuatiea 

725 Pisth Aveasa, buice 315 

Hew garit, Hew Yoxut 
Contract between Mereuvy 
and Mucte Research, Ince, 
rezardiny recording of 
Tahn Wire 


—— ented 


Year lis. Ecotec: Bs 


Please Lat moa first express my exatitudea fox-yaur havinz taken 
tho trouble to cous to Vasbingten Yast April 5th to appear as an expert 
witnogs in the then pealiag Liticctior. 


Yhe purresze of thia lettcr is to besin eur nenotiatica for 
a Conuteact betwocay your ec eiy end ifele Mangatch, Site, for the see 
colin af Uiestas.ophL John havc. ‘oxl, a2 Zoom sure you alten fcel, 
that wz should finvliae tals ceoseract $a the dmatdinta future to tak 
adventaca of the gtatug of tna blues marhe PTOS Cis. » 


Referring to the contract dram up by your conpany in the 
rieme GF Jobn Hurt, a/k/a Mississinpl Coha lure, c/o Herbert S. Gort, 
the follevin: points ore submitted for your consideration’ 


N 1. OF course, the contractiny part 


would have to be changed 


op 
Ince, and lusic Research, Inc. 


to Vexeury keeord Productions y 
ts 
wstoad of the cenkiract bering an emplosmeat contrict, it 
would ba a coatract botweaa tha two corporations for the 
yicht te recerd Jcun Thirt. Tato comaant refers to prrae 
pxaph 1 of the vafcrred to contract. 


Yeare verusraph 2 provices for four twelve inch Loy, play 
pie. waph vocords CoO yo voconded no tater than ot: yronths 
fee. tha cute ok tia coatecct. Vould year company be ine 
tewascad in a eoutract fox caly tvo Joa, play phone}raph 
weeorda.e Talo miccev Las been discusund between wyrelé and 
Mee Noutdina, wad he has ros tusisted oa tvo recorsings, but 
would like to knay 1£ you «re flexible on this puinc,. 


o2e 


4. Your paragraph 3 agrces to pry artiat $.40 for each 12" 
LP plicnocraph record of 30% of the net rneunt ef 12" LP 
records sold 4a the laited States. As Z recall our telee 
phoace conversation resavcing this point, you indicated 
that Moreury would bs willing to pay 3.60 per LY of 109% 
Of the net ecount of recercings sdid in the United States. 
Con we modify the contract in thid regard? 


Pavesraph 3 ef your contract mikes 2: very flexible as to 
uhekher Horeuxy will dscue an LP on ich both cides are 
Solem Thre, only cine stée ona Uure, cr only a perthoen of 
one sida is Scha iure. Tile, ck course, puta the matter 
entirely in the discretion of Mercury, Vsuld your conpany 
be willing to commit itself fer full LE recordings, ine 
eluding both sides, of tuc music of Jon iurt? 


Your peragraph 4 refers to “royalticay whereas in the roe 
mecetiated contract uLth lltele Research, Ince, the term 
"royalties" snould be replaced with sena term indicating 
that the considavation is a price for the right to make 
the LY recordin3se 


Your paragreapa 4 refers to royalties cn yecordiucs sold 
outeide tie Uaitea Status, ead te recevciacs sold in the 
United Scatea ether tara 12" LY eecerdinys. Theve the 
formia is 5% of $C of tas sunseste: List price, exciusive 
of federnt cretoe tax and ics the cost of allu.s, covers, 
fjachets, boxed, or any city type of packeze or container. 
Would your ccupany ve welidue to base the 5% ¢n 3 00%, of the 
surcested List price? dnother point to be Giseuszed in thiy ‘ 
paregraph is the eenerat Lack of epecitieity of this paras 
erouh, The payrecvavh gives Mercury tha sola ciserction to 
base their pererutages on the reteil jist prices in the 
country G£ acle, the counrr - of Ennland. 
Waat ig the cificres traad and 


ce 
tin List peicca in thie count 
5 Ta 


oe . 


wot 


cettract be riers 
ie 
c 


pony consoles’ plying tha Lovie 

geome Laelara exeapt onlieiny the redve 

alli covers, jackets, Lescad, OF SHY ether type of package 
or container? 


No 


Nos, 


ee 


e Yeur pararrvaph 5 Coes not explain 4n enough detatl exactly 


Waat a “pression 1 or dizcount plcn" 4s. Uculd you be 
Wlling to uske this paracraph 4 Little more clfinite? 


Paracsraph 6 4a mich too renoral. As I understand its terns, 
Moveury would tive the richt to scll records es ora of a rev 
quired nusoee of records purchased by a recor! elub member 
witiewt any pert of the acid purchise price beiny paid te 
tizsie Reserre Ch, Enc. That paracys:h also eives Mercury tha 
eigve to cava cugy a9 mony records ag it chocies a3 induec= 
moat for puric te §cela tis reeerd cleb, While pexhops it 
Leuld be a read thins te ellew tha {eae recoedx to ba dise 
teaivted in this namer fer pronoticaal purpooca, 16 sees 
tone 1f a chub meaber is payline: yor a reeerd, even thourh 
tust terevd 4s one of the reeiired reeords which a nomber 
ict purchase, that laste Research should receive som: pere 
contese or tha angunt paid for ths record, Vhat fa your c- 


“pinton of this polat? 


¥Yeur peventcch 7 racuircs a ceductton fron the royzhties 
cud the areiect ecuth to let/2 cents times the nunber of 
£:39% twweiricst ee nontaiaa dn any recerd shkera the 
copyrioht oa the wiskeal coupesiticn fa not ovaed of cone 
trofled te tha is héieself, Tis vaveovania cheald be 
tian out ef the contract elnee lusie esearch, Iac., has 
alveaty made erven eucnts for agsicvias copyrichte c& asha 
Marc's cenpesithes;, low duos Moreury kngw that the deduce 
tion of Lel/2 conta tiusa the nunber of ench musical con- 
we sition will cover the ecnyrisht assioment consideration 
£ tae publicncnt 


Hes it been defiaicely decided that John Burt's music will 
be issued on the Phillipa label? Is thera any poreibility 

of Music Reraarch bz avin. itg desives scrinualy ccasidered 
with rozerd to wiich icbel will be used? 


Vesld Nercury censider reduefine the time of the second 

retosage Fron 1-3/2 yours efter tha dnta cf the euceution 

Of LBs centr-ct, car Gist vicusigt Pats point ralcsa fo 

ro is eal eh rouv contract. Would Norcury acres to sone 
tin: Anita * specified for the third and fLeourth 


Your paresrach 16 contains the ntatermr, “Artist further 
Warsonta thik b@ ara nok pordermad or aecreed to terform 
ay us: thet will vo recorded oe for ony 


eiea 4 a | pecion of give vera prier te tint Ata oven | ee 
See “ * i} 
position will be rccorced hereunder, ctc, cnd so forth, 


. 


2 you know, Ich ne ta mica ae LP Fecordines watch 
hive er Yslerge. oa 
Usbelo, Lue tova toon a! lated $ tiny els we vely oi 
Hae Zt toy volt b: ineury Coukl, isva to rae 
eserd oe OE: AS Con 3s. of John ieee iene ape 
Porrel on hice veceed M9, ond fn thee event, che shove 
mcted ay vit ee “va to be rouoved feo4 che concrccte 
Neferriar fe. yoy th ate an a tesva dg ao Mutat one 
Ponerd Ge Pe eae ge bain ry vely the leoccl on vuteh 
sae Rese: ay EO “3 Lelasgo. tks veserdinca, 

14, Vould your ee “Iony serra te eete th.2 contract roaeresione 
able? "ha you amy voll uncarseiand, Musle Poser » Ince, 
is intornstc: ok Cala couerachk to a tes bee Use 
ef the use wf tha cdatribusion fysten of Hoe Reems 
Productions, rs, 


Heernes: Ley 422° 


awitet 


ing ah 


o oy peEzen 


ithe walen sag 
weins all o: eny port ef the oprie:! 

may be acnefceture oy cold, Y ahs 

with revesd to this Par cose rot 

it entively froa the contreet,. 


“tf MGs Go DRY 
% 


. 
“¢ 
. 
eeeordin~ 


Cc 


‘Plas ; ‘ ros 2 COmMEALS on the abova petnts at your 


a 
gb oe that we e2a cons te geas eoreemeat with 


piace BGS 
recrsrd to thia sat : ne f 2% ponsible, 


Thawkine you asin Loe yon villineness te eon te Vee? hinstona 
in aid of Music Reseaxch end Lts eage aginst tha Jsuttsweods, I 4, 


With best cvoserca, 


Willian J. Téwll 


Wye/ies 
copy to Uusle Reseirch, Ine. 


EXHIBIT G2 - LETTER DATED JUNE 10, 1966 DEFENDAND~ 569a 
FROM SANFORO R, ROSS TO TOM HOSKINS 
SANFORD R. ROSS EXHIBIT“ 
ATTORNEY AND COUNSELOR AT LAW U. S. DIST. COURT 
Ss. D. OF N. Y. 


June 10, 1966 } — 2. 


Mr.° Tom Hoskins 
Box 1803 
Annapolis, Maryland 21401 


Re: Mississippi John Hurt 


Dear Mr. Hoskins: 


On May 24th I spoke with Mr. Lee Talbot, Secretary~Treasurer 
of Music Research, Inc., advising that Mr. Mississippi Johns 
Hurt, who has retained my services, had decided to terminate 
the management agreement entered into between Music Research 
Inc., on March 15, 1963. Mx. Talbot advised that he would get 
in touch with me and since he had failed to communicate with 
this office, I am sending this letter as formal notice to you 
and Music Research, Inc. to no longer rely in any way upon the 
aforesaid management agreement. 


Mr. Hurt has decided to terminate the agreement for several 
reasona, amongst same being the lack of your corporation and 
yourseif devoting time to the artist in accordance with the 
agreement, and the obvious inequity: attendant to said agreement. 


This is to further advise that any and all tapes or other record- 
ings embodying the performances of Mr. Hurt should be returned 
immediately to my office, since they were not done within the 
provisions of the applicable union regulations to which Mr. Hurt 
ts bound. I have been advised by both the American Federation 

of Musicians and the American Federation of Television and Radio 
Artists, that your company is not a signatory to these phonograph 
record labor agreements, and therefore it is impossible for you 
to have performed in accordance with same. These recordings have 
therefore been illegaily made and must be returned at once. I 
have been further advised that Mr. Hurt has entered into an ex- 
clusive recording agreement with Vanguard Recording Society, Inc. 
and that said company is the only party having the exclusive 
rights to release phonograph records or derivative therefrom 
embodying the performances of Mr. Hurt. That company has further 


advised me that they shall tzke any and all necessary legal 

action to enforce their exclisivity provisions including their 
right to enjoin any third parties from releasing records to the 
general public embodying Mr. Hurts performances. I would strongly 
suggest that you immediately comply with this demand and return 
said tapes to my office. 


You are formally advised to no longer hold yourself out, or to 
hold Music Research Inc. as having anything to do with Mr. Hurt 
pursuant to the management agreement which is hereby terminated. 
I trust that no difficulty shall ensue by virtue of this letter, 
but rest assured that my client has advised me to take all ap- 
propriate steps in accordance.with his feelings. 
Very truly yours, 
Wnr~** 


FORD R.' ROSS 


Dy Sse aaa RU alee ingest nen COME CR ISED AN SOONG NUNS enter) ache fe 


ORD R. ROSS 
/ AND COUNSELOR AT LAW 
ATH AVENUE - SUITE 1812 
NEW YORK, N.Y. 10022 


: Mr. Tom Hoskins 
; Box 1803 
Return Recep? guested = »nnapolis, Maryland 21401 


2 en ee NBA | 
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Q “BAKER & McKENZIE 
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“cts +. JUDGMENT ENTERED NOVEMBER 10, 1975... 


UNITED STAYS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SP SOW OS Om Ge oe OF a OF OS OF OF GF OF OF OM OD OF aD om me oe On oS a oe 


MUSIC R&ESLARCH, IuC., and ADLLIIUT 
RECORDS, INC., 


-, Plaintiffs, 


-against- 


. - ae 
Sa etine ate eitbinintn ome ey 
So TRUER SERENE . oom oF 


2. CLD RS BEER AN ere 


Come Se em Fre me Ct. 


VANGUARD RECORDING SOCILTY, IC., 


Defendant anc 
hivd-fares ineaua: 


~against- 


HERB GART d/b/a HOR’ GART MANAGLINA'S 


Third-Party Derendant. 


This action, having come on for trial before the Court and a 
jury, the Honorable Charles L. Brieant, Jr., District Judge, 
presiding, and, at the cluse of the plaintiff's evidence the 
@efendant having muved for a directed verdict in favur of the 
defendant and against the plaintiffs, and the Court having 


; ‘ . D : : ae 
granted said motion in part and dead hance motion in‘part, and 


. 
. 
ee eet ed 
. 


the issue remaining having been duly tried and the jury having 
duly rendered its verdict, and the claim of the defendant 


vagainst the third party defendant having been dismissed, with 


ee 


prejudice, by stipulation of counsel, and so ordered by the Cuurt, 
é 
It is Ordered and Adjudged 
that the defendant's motion for a directed verdict be 


granted to the extent that the claims of the plaintiff£, Adelphi 


ee a ee 


Records, Inc., be dismissed and that the cluims of the plaintiff, 
Music Research, Inc. sounding in unfair cumpetition, unjust , 


enrichment and tortious’ interference with contractual rights be 


PON: PO treet FEET STO aw wer 


5 2 See aaot thts 


Gismissed, and that, on the remaining claim of the nlaintiff, 
Music Research, Inc., the plaintiff, Music Research, Inc., 
recover of the defendant, Vanguard Recording Suciety, Inc., the 
sum Of $275,000 with-irtexest thereon St tne-Tave-or- oper cent 
LL BO CERO EEO S—PEOed—ty—beaney and its costs to be taxed by 

the Clerk, and 

It is further Ordered and Adjudged 

that, pursuant to stipulation of counsel and order of the 
Court, the claim of the defendant Vanguard Recording Society, 
Inc. against the third party defendat, Herb Gart d/b/a Herb 
Gart Management, Inc. be dismissed with prejudice and without 
costs to either the defendant or the third party defendant. 


Dated: New York, hew, York 
November 19.75 


saan EBTERED -— 47- “e-* 


2 oe. 
Sec li @/ RAC A Dangle ae 
ae Ne 


iY 
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ORDER TO SHOW CAUSE DATED JANUARY 30, 1976 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESBARCH, INC., and ADELPHI 
| RECORDS, INC., 


Plaintiffs, 
-against- 
VANGUARD RECORDING SOCIETY, INC., : ORDER TO SHOW CAUSF 


Defendant : 72 Civ. 394 
and Third-Party Plaintiff, (C.L.8.), J€) 


-against- 


HERB GART d/b/a HERB GART MANAGEMENT 
INC., 


Third-Party Deferdant. 


Upen the annexed affidavits of Maynard Solomon, John A. 


Vassallo and Bruno Schachner, all sworn January 29, 1976, it is 


GRDRRED, that plaintiff Music Research, In. show cause 


at a motion term of this Court, to be heid in Room ae ’ 
United States District Courthouse, Foley Square, New York, on the 


4 


* an day of Pee » 1976, at 3.77 o'clock in the Sf. - —noon 
of that day, why an order should not be made herein vacating the 
judgment heretofore entered herein and granting defendant a new 
trial pursuant to Rule 60(b) (2) and (3) F.R.Civ.P., on the 
following grounds :(1) defendant has newly discovered evidence 

which would have been sufficient to change the outcome of the 
trial; and (2) plaintiffs committed fraud, made misrepresentations, 
and otherwise misconducted themselves at the trial; and it is 


further 


: F 575a 


b Seas 
Pi ey Ae eA 
ie, if 


ORDERED, that’service of a copy of this order and the 


papers ayer which it is granted, on Dae eh al s attorneys, on or 
before Tom a 


* 
< F , fener 3 be sufficient service thereof. 


oy? f f 
L / J : i f ae Cc 
: ‘i im 


Ue e2, 


AFFIDAVIT OF MAYNARD SOLOMON IN SUPPORT OF MOT ION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC., and ADPLPHI 
RECORDS, INC., 


Plaintiffs, 


~against- 


VANGUARD RECORDING SOCIETY, INC., : ‘ AFFIDAVIT 
Defendant : 73 Civ. 394 | 


and Third-Party Plaintiff, (C.b.B., GF.) 
~against- 


HERB GART, d/b/a "ERB GART MANAGEMENT 
INC. & 


Third-Party Defendant. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 
MAYNARD SOLOMON, being duly sworn, says: 
lj. 


1. I am an officer of Vanguard Recording Society, 
Inc., defendant in this action. I make this affidavit in support 
of defendant's motion for a new trial. 

2. In this action, the jury awarded plaintiff Music 
Research, Inc. $275,000 as damages on a claim that defendant 
wrongfully destroyed the market for additional John Hurt record- 
ings which plaintiff claimed it had a wight to release. 

3. On January 14, 1976, I was alerted for the first 
time by one John Irvine to facts which, if presented to the jury 


at trial, weuld undoubtedly have changed the outcome of the tria 
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4. Since that date defendant has obtained evidence 
proving that despite the claim of a destroyed market, at least ag 


early as July 1975 plaintifis, Music Researci:, Inc. and Adelphi 


Records, Inc., released for Sale a new Hurt album entitled 


"Mississippi John Hurt Volume One of a Legacy". One of these 


record albums will be handed to the Court on the return date of 
this motion, 

5. This record album contains Mr. Hurt's performances 
of thirteen songs, all included in plaintiff Music Research's 
vault tapes (see Defendant's Trial Exnibit V-1). Nine of those 
songs had been included in the Iurt albums released by defendant. 

6. A copy of the front and the back of the jacket of 
plaintiffs' new Hurt album is annexed hereto and marked Exhibit A 

7. Exhibit A shows that the album was released on the 
“Piedmont~Legacy" label and waa assigned album number CLPS - 1068 
the aloum jacket bears the following legend: 

"Produced by Music Research, inc., 

producers of Piedmont and Bullfrog 

records. For a free catalog of 

albums of related interest, please 

write to: 

Music Research, Inc. 

P. O. Box 288 

Silver Spring, MD 20907.” 
In the lower left-hand corner of the back of the jacket Piedmont 
Records claims a 1975 performance copyright. 

8. Weeks prior to the trial of this action, plain- 
tiffs' album was reviewed in the Octoher 2, 1975 issue of Jazz 
Journal, a jazz magazine published in Great Britain. A copy of 


the review is attached hereto and marked Exhibit Bb, 
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9. Last week my brother, defendant's President, spoke 
by telephone with Derek Stewart-Baxter, who had written the revie 
for the Jazz Journal. He told my brother that he had obtained 
record in England prior to September 10, 1975, the day on which 
the October 2 issue of Jazz Journal was ready for print. 

10. Plaintiffs’ new Hurt album was released in New York 
in July of 1975 ~- several months before the trial of this action 
I annex as Exhibits C and D to this affidavit copies of records 
made available by SMG Distributors, Inc., a New York distributor 
for plaintiffs, Music Research and Adelphi. Exhibit C shows 
that SMG sent a purchase order to Adelphi dated July 16, 1975 
ordering 100 copies of plaintiffs' new Hurt album. Exhibit D 


showa that on July 23, 1975, plaintiff Adelphi invoiced SMG for 


100 copies of the alkum already shipped at $2.85 per album. 
Adelphi's invoice also shows that it shipped an additional “25 no 
cost” promotional albums normally shipped to distributors on the 
release of a new album. 

ll. That Exhibits c and D deal with Piedmont's 
“Mississippi John Hurt Volume One of a Legacy" is shown by their 
reference to the number of that album appearing on the album 
jacket and label: CPLS 1968. 

12. The album which will be handed up to the Court 
was purchased by an employee of defendant on January 15, 1976, 
the day after I was alarted to its release, from the King 
Karol recrd store, 111 West 42nd Street, New York City. The 
sticker affixed to the face of the album jacket shows its retail 
price of $5.89. The disc itself bears the imprint of Adelphi. 
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ice 13. Defendant: has also learned (see the accompanying | 
an affidavits of its attorneys) that Rosenthal, President of | 
Adelphi Records, lied by denying plaintiffs' release of their I 
albwa to John Irvine, the person who brought it to my attention | 
on January 14, 1976. He was forced to admit the truth only when | 
Irvine confronted Rosenthal with the fact that he had obtained | 


a copy of the album. This conversation took place about a week 


before Christmas 1975. 
14. A few days later Hoskins, President of Music 

Research, tried to induce Mr. Irvine not to tell anyone that 

plaintiffs had released the album in question. 


15. Defendant has reason to helieve that since 


January 16, 1976 plaintiffs have made some arrangement with Mr. 
Irvine, who was negotiating a deal with them pertaining to John 
Hurt's music, whereby they induced him not to give an affidavit 


As is shown in 


on this motion, after he had agreed to do so. 
greater detail in the accompanying affidavits of defendant's | 


attorneys, Irvine stood them up on January 19th without notice 


and has since rafused. to speak to them. 


16. As mentioned above, the foregoing information and 


evidence has come into defendant's possession since January 14, | 
1976. On that day, Mr. Irvine, a disc jockey employed by radio A 
station CKFH in Toronto, Canada, telephoned me and told me of 


plaintiff's release of a new Hurt album prior to trial. 


17. On a number of occasions prior to the trial, I 


He also had a dispute 


had spoken with Mr. Irvine by telephone. 
with plaintiffs about rights to Hurt music and gave me informa- 


tion which formed the basis of some of defendant's erial 


counsel's cross-examination (Tr. 192-96). 


18. On January 14, 1976, Irvine told me that he had 
learned about a month earlier, in pacether 1975 (long after the 
trial of this action) that plaintiffs had released a new Hurt 
album. 

19. Irvine told me that plaintiff's release of that 
album had been brought to his attention by Jazz Journal, a 
jazz magazine published in Great Britain, which contained a 
review of the Piedmont album in question. Irvine told me that he 
had obtained the review and then confirmed through Almada Records, 
a distributor for plaintiffs in Canada, that the album had indeed 
been released and was obtainable in Canada. I asked Mr. Irvine 
to mail me immediately a copy of the Piedmont album and he said 
that he would do so. 

20. When I was unable to find a review of the 
Piedmont album in the issue of Jazz Journal mentioned to me by 
Mr. Irvine in our telephone conversation on January 14th (he had 
mistakenly told me that the review was contained in the 
December issue of that publication), I telephoned him on 
January 15th. In that telephone conversation, he gave me the 
correct issue of Jazz Journal, an excerpt of which is anne:red 
| as Exhibit B to this affidavit. 

21. In the same telephone conversation, he also agreed 
to discuss what he had told me with John A. Vassallo, one of 
defendant's attornays. In fact, he said that he was anxious to 
do so in the hope that Mr. Vassallo could advise him concerning 
his own disputes with plaintiffs. 
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22. My attorneys' eccompanying affidavits relate their 


telephone conversationswith Mr. Irvine beginning on Friday, 
January 16th and my «xchange cf telegrams with him thereafter. 
23. I reiterate thet until Mr. Irvine telephoned me 
on January 14, 1976, defendant. had no suspicion -- much less 
knowledge -- that in spite of their claims and testimony at the 
trial of this action, plaintiffs had been selling a new album 
of Hurt's performances included in Music Research's vault tapes, 
which they claimed ai: trial were suhstantially worthless owing 


to defendant's release of four Hurt albums. 
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f—“MAYNARD SOLOMON 
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Sworn to before me this 
29th day of January, 1976. 
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— Notary Public 
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EXHIBIT 2 - PIEDMONT LEGACY ALBUM AS RELEASED BY MUSIC RESEARCH 583a 


Piedmont-Legacy CLrs 1068 


To say that Mississippi John Hurt wes a greet artist is an understutement. Not only bee au + 
John 4 t he was « compelling performer and an excellent technicul muster of his instrument, but in the 
way thal very few entertainers can be described as humble, quiet, uinazing and magnetic 


His first breath of life occured in 1892 in the small town of Teoc, Mississippi in the 
heart of the Delta country John’s whole life was centered wround that area in almost every 
type of job except playing his compelling music professionally, He worked primarily ws 
farm laborer, picking cotton and com and herding cows while playing music for loral 
gatherings, parties, friends end his own amusement. Ilis first small measure of fume and 


_ Trouble, I've Hod It All My Days 2:40 : fortune came about by chance in 1928 when Okeh recording director TG Rockwell 


Pere Lee 1:30 auditioning in the Mississippi area asked Guitarist and fiddler Narmour and Smith of 


. See See Rider 3:27 
. Louis Collins 1:53 


any other good musicians in the ares. John Hurt’s name was the first mentioned. 
After hearing John, Mr. Rockwell asked him to come to Memphis te record for Okeh 


On Valentine’s day of 1928 John Hurt journeyed to Memphis to start on his firet 

» Coffee Blues 2:70 short trip to musical ‘notoriety which lasted for two more recording sessions in 
. Nobody's Dirty Business 2:27 : December of that year in New York city. John’s greatness had been captured 
. Do Lord Remember Me (P.D.) 1:48 first for the public via phonograph records. But with the depressin: of 1929 
Mondey Morning Blues 5:15 affecting the record business very harshly, Okeh was one of ine first to 
Toto! 21:50 succumb. John forgot about the professional world of records and returned 

to the small world of the Mississippi Delta. John’s greatness however 

was not stilled but only delayed. In 1963 while on a Mississippi trip, 


blues collector Tom Hoskins remembered one of the lines from John’s 
Let The Mermoids Flirt With Me 2:25 


1928 recordings...“*Avalon’s My Home Town, always on my mind” 
Payday 2:55 : 
and seeing Avalon, Mississippi on a map set off on a freak hunch 


« Stack-O-Lee (arr. Hurt) 7:15 that the now legendary John Hurt might still be around. One 


. Cosey Jones 3:00 stop at the general store in Avalon and John Hurt's greatness 


Frankie And Albert 5:00 rete was rediscovered after 35 years in waiting. 
ota 
From then the world leerned about John Hurt’s musical 


All titles copyright C 1975 by Mississippi John 


HuccMusic Aeiearcll ine ability, his songs, his humbleness end compelling humour. 


With appearances at the Newport Folk Fer ival’s of 
1963 and 1964, on the Network TV ‘‘Tonigiit’’ show. 


+. 


many universities and colleges throughout the "5. 


and Canada. 


John journeyed back to his home area of 
Album cover drawing by Allan McKinnon. 
Mississippi to live and there is where his story 
Produced by Music Research, Inc., producers of 


Piedmont and Bullfrog records. For a free catalog now has ended. However his music will never 
of albums of related interest, please write to: again be forgotten by the many thousands who 

Music Research, inc. 
P.O. Box 288 heard him again through records and remember 
Silver Spring, MD 20907 seeiny him perform. As John himself once 
said, ‘I know it and I been knowing it’’ 


Now we know it and are so much better 


for it 
© 1975 Piedmont Records 


REVIEW 


Paw 
MAAR ETED BY POL OC ae 


L Z 


OCTOBER 1975 VOL 28 NO 19 


dited by Sinéfair Trail and Burnett James 
Advertisement Manager: Arthur Brown 


Ve Upper James St., London W1R 4BP 
Ce pe 8080 
oe SUBSCRIPTION RATES: 
sz ~ £4.25 per year 
= * USA (Air Freight) $11.S0-per year 
= USA (Alr Mall) $22.50 per year 
Ssecona-cinns postage paid at New York, NY 10022 
US Mailing Agent. Air & Sea Freight Inc. 
527 Madison Avenue (Suite 1217), New York, 
: . NY 10022). 

= : eee 
Published on 7th of each month by 
Novello & Co Ltd 
Borough Green, Kent, England 

$ 


€ 


t Pearman 


Contents 


Editorial 3 
Conversation with. Pee Wee-Erwin. 4 
gem Avant Courier 8 ~ 
Lightly & Politely 10 
"pad Times, Good Tempos— 
Arny Freeman 
ae Letters 19 
Book Reviews 
TheSpecialist Labels 
It Don't Mean A Thing 
S Jazz Information 


* 


ae Record Reviews... 30 


nine SMMery, Classifieds -- 42 


“ 
Bet 
i) 
r} 
. 
; 
2 


JAZZ JOURNAL 
INDEX 1974 


~-INCLUDING INDEX FOR ALL 
RECORD REVIEWS— 


Price 35p post free. (95¢ U.S.) 
1966/67/69/70/71/72 still 
available. 


Novello & Co. Ltd., 
Borough Green, Kent. 


re we critics a3 sunbutanced as everyone, 
— and public alike, would have us 
believe, or is it only me who is becoming 
less catholic in 1 ly tastes with the years? I 
pondered along these lines as I glanced 
t ough the results of the latest Interna- 

« nal Critics Poll in our most revered 

‘ atemporary DOWN BE: 


Having ducieully filled in my form, some 
weeks ago, hor small-abour of love I assure 
you, I now fad on scanning the results that 
not one of my“‘tust choices came in a winner. 
It may interest you to know that there are 

7 categories in this poll, with at least 4 
musicians to be named in each. Each cate- 
gory is divided intQ ‘Established’ and 
“Talent Deserving Of Wider Recognition’, 
so in fact t complete\the whole form, one 
would have-to dredge the names of over 
200 musicians-from the sludgy morass of 
one’s memory. In addition there is The Hall 
of Fame, the Record pee ear and the 
Reissue of the Year! A wei ahty assignment! 
The winners naturally all came froia the 
modernists, but 1 was happy tq see Basie 
come in second to Thad Jones Mel Lewis 
“in the big band slot and Diz winthe 
trumpet section. Others who gained the 
odd critical mod of confidence were Bob 
Wilber, beaten a distance by Waynd Shorter 
on soprano sax; Benny Goodman and 
Russell Procope second and third to Roland 
Kirk in the clarinets—this section ik 
gained a mention for Kenny Davern in 
TDWR. The perennial Joe Venuti, cam 
sccond to Ponty in the fiddlers, and Joe ‘ 
Williams and Sarah Vaughan took the 
vocal crowns.-Oddly enough J & R Kral 
won both the. Established and the TDWR 
vocal group sections—obviously a variation 
on the old music hall joke of ‘must have 


_ been two other people’. The Hall of Fame 


was carried off by Cecil Taylor, whose 
‘Silent Tongues’ won the Record of the 
Year. Tatum’s mighty Pablo set and the 
Onyx Charlie- Parkers tied for the best 
Reissue. _. : 

_s * * 
The British Film Institute’s David Meeker 
is presentiry two programmes of jazz films 
at the National Film Theatre. All pro- 
duced at tne Universal Studios, they include 
Count Basie (1943 and 1950), Tommy 
Dorsey (1951), Sarah Vaughan and Herb 
Jefferies (1950), Ellington (1949/50), 
Lionel Hampton (1949), Gene Krupa 
(1949), and Chico Hamilton (1956). Also 
to be featured arc extracts from filrns 
featuring Charlie Barnet, Les Brown, Sonny 
Durham, Woody Herinan, Stan Kenton, 
Billy May, Louis Prima and Jack Tea- 
garden. Booking commences 13th October; 
for further details ring 01-928 3232. 


report of what was termed the Work. 5 Jazz 
Championship, held in Indianapolis in 


August. Iam sorry we haven't the space 585a 


to print the whole report, but think you 
might be interested to know it wasa 
triumphant win for Britain with Max 
Collie’s Rhythm Aces coasting in easy 
winners. But evidently the British influence 
was strongly felt. The third band, Boston's 
New Black Eagles were Jed by ex-Liver- 
pudlian Tony Pringle; the Climax Jazz- 
band from Toledo, Ohio, featured three 
men from Cheshire, Geoff Holmes (tbn), 
Bruce Bakewell( clt) and Chris Daniels (bs) 
and if that is not enough the drummer Max 
Littlejohn is from Southampton. In 
addition Frank Ward who led the Cake- 
walkin’ Jass Band hails from Blackburn. 
Before leaving this brave enterprise, one 
notes with Surprise that Wild Bill Davison’s 
All Stars, complete with Abe Lincoln (tbn), 
Sol Pace (clt), Cliff Leeman (dm) and Jack: 
Lesberg (dm) couldn't gain an award in 
this contest, clearly dominated as it was by 
unsophisticated New Orleans style music. 
The awards were arrived at by a compli- 
cated system of combining public ballot 
papers with points awarded by a panel of 
judges including Milt Gabler, Graeme Bell 
and Terry Walso. It was apparently three 
days of great fun and a rewarding change 
from the mamiinoth New York /Newport 
clambake. ‘The event was conceived by Max 
Collie, who is to be heartily applauded on 
iis efforts on behalf of traditional jazz. As 
Satchmo would have said, without thought 
of a pun, ‘You dawg, you rascal you!’ 


Allegories between Jazz and the Turf are 

ecoming more and more evident every 
lay. The success of that good if inaptly 
named animal The Blues, was followed by 
Blies Again, who also showed a good turn 

of foot. And now we have a new crop of 
interésting 2 year olds showing their paces. 
Fats Waller has so far run without bother- 
ing the judges, but it is hoped his time will 
come. Duke Ellington is another maiden 
who has yet to score, and we noticed a new 
name at Nawmarket reeently, Scott Joplyn. 
It is ae trainer Mr Brittain (or 
the owner) is’ bit raggity with his spelling, 
but the horse Yidn’ t win anyway. So, 
nothing much yet to get excited about; but 
for further at the Sport of Kings, 
watch this space. \ 


Further to the above, which was squeezed 
Out last month by more important jazz 
events, comes the news that Duke managed 
to bring home the bacon kast week at the 
rewarding price of 4-1. Blues Again also 
obliged, but the others, plus\that 4 year old 
animal King of Swing have yet to score. 


some driving and exciting horn. 
The other gentlemen cé the front 
fine are hardly’ up to the same 
standard, but Kallin’s clarinat is 
truly in the N.O. vernacular, and 
Elbert’s rusty sounding {rombone 
will please a heap of N. 

lovers. All-in-all an entertaining 


aibuin. S.T. 


EARL HINES/BARNEY BIGA 


GIANTS IN NICE: 

(a) I Surrender Dear; (a} Rosetta; 
(b) It’s Wonderful; (6) I Know A 
Littte, Bit About A, Lot Of Things 
(1g3 min)—()) The One [ Love 
Bctongs To Somebpdy Else; (6) Star- 
dust; (b) Do You Know What It 
Means To Miss Naw Orleans; Basin 
St; (0) We Wish re Love (20 min) 
(a) Bill Coleman (tptavcl); Vic Dickenson 
(ton): Barney Bigard {(cit); Buddy Tate 
(ten): Eart Hines (ong); Arvell Shaw (bs); 
Cozy Cole (dm). Nice&Cimiez 19/7/74. 


(b) Bigard; Hines; Jimmy Leary (bs); Teddy 
Martin (dm). Nice-Ciniez 20/7/74. 


(RCA PXL 1 7156 £2.50) 


This is a bit bitty—some good 
tracks, some just so-so. Nobody 
is heard to much; good effect on 
the opening track, Coleman's 
vocal sounds in places off-pitch 
and no one sounds to be really 
caring. Vic plays one of his 
humorous bits on Rosetta, and 
Barney is almost his best on the 
sparkling version of Wonderful. 
Hines is just great here, as he is 

‘also on One I Ldve, (a piano solo 
which has him pjaying all over the 
piano) and a quite staggering 
Basin Street. He'sings nicely (if you 
like his singing) |jon We Wish You 
Love, one of theibest numbers he 
ever wrote in opinion, and 
New Orleans. 

The rhythm is adequate, but | 
could have done without Martin’s 
drums on The One I Love. S.T. 


BILLIE HOLIDAY 

ORIGINAL SESSIONS \1937-1947: 

Lo You Know What [t Means To 
Miss New Orleans; No Detour Ahead; 
Until The Real Th\ng Comes Along; 
Billie’s Blues; My Man; Storyville 
(14; min}—Moten Spying (Count 
Basie Band)—They €an’t Take That 
Away From Me; Don’t Explain; Do 
Nothing Till You Haar From Me; 
Lover Man (15 min)—{ Can't Preter. a; 
Road To Love; I Cover The Water- 
front; I'll Get By (with Roy 
Eldridge); I Love My ei (with Roy 
Eldridge) (15 min}—Lpver Come 
Back To Me; He's Funny Hhat Way; 
Them There Eyes; Miis Brown To 
You; Do You Know Whiat lt Means 
To Miss New Orleans (17 min) 


(Festival ALB 144 £3.29) 


1 confass that | amjcompletely 
battled as to how to review this 
extraordinary hodge-podge of an 
album. Some of the tracks | cannot 
trace, No Detour Ahead for in- 
stance js not the well known one 
that was issued on Vogue EPV 
1126 with accompaniment by the 
Tiny Grimes Sextet, but a vers.on 


i 


that is new to me. Road To Love 
on sida 3 is the same song! Again, 
where does the beautiful version 
of Billle’s Blues come trom? Here 
she is accompanied ‘only by a 
very good but unkndwn pianist. 
The problems are great, and will 
{ think, give discog. ‘sphers quite 
a heac che. In passing | think | 
am safe to state that the tvo tracks 
with Roy Eldridge have not been 
issued here before. All | can do 
at this stage is to indicate what | 
do know has been available in this 
country. They Can't Take That 
Away From Me and Swing Brothers 
Swiag must be in everybody's 
ollaction | imagine;-they come of 
“purse, from the faméus Count 
ie broadcast fromathe Savoy 
Ballroom, but this ti te we get 
in the shape and form of an 
announcer! 


all the jazz 

the wondert 

sequance. i 
Most fans o duplicate 

a title or two to pbtain $ome of the 

mysterious tracky but @ might be 

worthwhile. Billfe s, alone is 

a gem | wouldNnaie to pe without. 

Apart from one ack, the recording 

is quite accepta D.S-B. 


MISSISS!PPI JOHN HURT 

VOLUME 1: 

Trouble I've Had It All My Days; 
Papa Lee; See See Rider; Louis 
Collins; Coffee Blues; Nobody’s 
Dirty Business; Do Lord Remember 
Me; » onday Morning Blues (214 
min)—Let The Mermaids Flirt With 
Me; Payday; Stock-O-Lee; Casey 
Jones; Frankie And Albert (20} min) 


(Piedmont-Legacy CLPS 1068 
import) 


Ever since the late John Hurt 
was rediscovered in 1963 (he died 
in 1966), this lovely songster has 
been a favourite with ali kinds of 
music lovers, from the enthusiasts 
of low-down blues to the fans of 
folk music in general. His appeal 
has been universal and breaks 
down all cultural barriers. John’s 
voice was soft and gentle, like his 
personality, and once ona realised 
that this man was a law unto him- 
self and sang his songs with no 
thought of how he sounded, one 
could enjoy the beauty of his voice 
and the subtlety of his singing. In 
short he never tried to sound) = 9a 
traditional blues singer. 

This LP presents some of his 
most loved songs (Louis Collins, 
Coitee Blues and Casey Jones), 
and some that are not quite so 
familiar, such as the utterly de- 
lightful Let The Mermaids Flirt 
‘With Me. If | was forced to choose 
just one track, | think it would be 


We oer a unique service to collectors of all Jazz forms: 
*All current UK released albums (with the exception of one cr two specialist labels) 
are available from Sunshine at fist price less 215% discount (mail order customers). 
Mahl current UK released tapes are avaliable at list price less 15% cliscount (mail 
order) 
*Ail current American single albums are still only £2.98 (mail order) 
*Our Oxford store has a permanently expanding stock of more contemporary jatz 
forms and this is generally 7%—15% below tre retail price: we hope to be stocking 
a wider range of as time progresses, 
This ad. is designed to quickly introduce to you the type of savings that you can make 
by using our service and we have listed some recentiy released albums as interesting 
examples; we guarantee, however, to supply any current UK or American album at 
exactly the same terms as we have quoted ahowe, sudject to availaviiity ex 
manufacturer of US warehouse; if our ad. tails to show your particular taste, we 
would still tik. to hear from you. : 


WE ALSO EXPORT WORLDWIDE AT THE SAME LOW PRICES 


Anstomy Of A Jam Session wat Cole, Buddy Aicn, et al Bisct Line BLP 30106 
Chris Barber The Entertainer Ovevs Ou 3093 
Gato Barbieri Legend Of RCA SP 8423 
Count Basie Orchestra Basie Double Veowe Vib 309 
Black Glants incl. Davis, Hawkins, Ellington, 

Garner, Basie, etc (doudie) CBs aa1st 
Blue Rocks inci. Vinson, Turner, Walter, ata/ aca sz 0427 
Sandy Brown/ Al Fairweather McJazz Lives On Oneep OU 2092 
Buck Clayton/ Buddy Tate Kansas City Nignts (db!) Prestige PR 24060 
Commodore Jazz Voi. 1 Inzi. De Paris Bros., AMMONS, Commodore HMC 3013 
ditto Voi. 2 Bechet Commodore KCC 3012 
ditto Vol. 3 Com mosere HMC 5013 
Miles Davis Early Miles Preatine PR 7674 
Viild Bill Davison/ George Brunis Sessions Commodore HME 5018 
Eddie Edwards And His Original Dixieland JB — Comenesere HMC $016 
Duke Ellington Legendary Ember CJS B52 
Duke Ellington/Aay Brown This One's For Bianton : Pedic 2335 728 
Don Ellis Soarings Bast BAP SOES 
Bill Evans Symbiosis Geet BAC 22004 
Bill Evans Peaca, Piece & Other Pisces 


ee Cerme 
price 

£2.18 
e137 


62.73 
£1.99 
£2.79 
£2.99 


£3.99 
£2.72 
£1.99 
£3.40 
£1.99 
£139 
£1.99 
62.99 
£1.99 
£1.99 
at.75 
£3.93 
£2.95 
£2.99 £2 


ttilestone M 47024 
BJM DJS 3619 


£3.98 

Art Farmer £1.99 

52nd Street, Vol. 1 Slam Stewart, Don Byas, Sid 

Catlett, et al 

Tokyo Recital 

Foremoat Teddy Edwards, Daster 
Gordon, Wardell Gray, etc. 

Erroll Gamer Magician 

Dexter Gordon/ Slide Hampton A Day in Copenhagen 

Bobby Hackett Strike Up The Bard 

Jimmy Heath Fast Company (double) 

Earl Hines in New Orleans 

JATP Allstars Live In Tokyo, 1953, incl. 
Peterson, Krupa Fitzgerald 


Potréer 2344 046 
Pablo 2318 274 


6249 
Tommy Flanagan £2.98 
£2.49 
2.78 
£2.30 
£2.79 
£3.98 
£1.60 


Poiyser 3344 035 
Pre NSPS 28233 
Bast CAP $062 
RCA SP C424 
MMitestone ht 47025 
Golestar 1$32 


£5.98 
£275 
£2.99 
£3.99 
£2.49 
£2.78 
2.99 
£2.73 
£2.49 
£4.39 
£2.78 
£3.99 
£330 
£2.93 
43.99 
£5.20 
£249 
£3.93 
bz7S 6218 
£3.30 £2.77 
£29.74 £23.50 


Verve 2660 112 
Venpeard VSO 79362 
MCA CFM 2798 
Rdestome M 87026 
Verve 2317 106 
Black Line BLP 3O1GT 
Poces FOS 3/6 
Biacz Lica GLP 12193 
Potrder 23446 O45 
Warner K 60098 
Biock Lice GLP 30119 
Verve 2683 O37 
Prestige PR 24909 
Ponto 2310 723 
Verve 2683 060 
Pabte 2657 09S 
Verve 2317 092 
Ptestone M 47627 
BJM DILPS 439 
Pretttce PR 24044 
Ls gates 2660 110 


£4.33 
£2.15 
£2.36 
3.12 
gVS7 
2.38 
62.356 
£2.18 
£5.97 
£3.46 
£2.18 
£3.15 
2.77 
B2.346 
43.15 
£4.19 
£1.97 
£3.92 


Elvin Jones 
Louis Jordan Ot 

Wynton Kelly Keep It Moving (doudie) 

Lee Konitz Motion 

Barney Kessel Swingirg Easy 

Jacques Loussier Focus On (double) 

Humphrey Lyttelton Band Duke Ellington Classics 

Milis Blue Rhythm Band/ Louls Belison Big Bands 

MJ Last Concert {(doubie) 
Thelonious Monk Something !n Blue 

Gerry Mulligan Concert Jazzband (Live) (db!) 
Charlie Parker Charlie Parker (dbl) 

Oscar Peterson/ Count Basie Satch & Josh 

Oscar Peterson/ Sonny Stitt Sittin’ In (douole) 

Oscar Peterson/ Joe Pass A Salle Pleyel (double) 

Flip Phillios i 
George Russell 
Jimmy Smith 

Sonny Stitt 

An Tatum 
Tatum/Hempton/Rich 


lip 

Outer Thoughts (double) 
Black Smith 

Genesis (double} __ 

Solo Masterpieces (13 LP set) 
(Trio) What Is This Thing 
Called Love, etc. Pevio 2310 720 
Volumes 1 & 2 (double) Vopee VJ0S 5919/2 
Live At The Wichita Jazz Festival veewware ¥S0 79333 
All That Jazz, Vol. 3 (doubla) 01m ogfmo s008 
Alex Weish it | Had A Talking Picture Of You tack Len BLP 12109 =—£2.75 £2.18 
Lester#Poung Genius Of (double) Verve 2583 058 £3.39 £3.95 
Copyright paid on US imports where appropriate. Overseas & trade enquiries welcomed. 
All products guaranteed new & factory fresh. All orders CWO & to Include postage 
charges shewn be .~; mew customers please allow time for your cheques to clear; 
allow a few days to assemble your order in case of out of stock items; all orders that 
may be delayed will be acknowledged. We do not accept Access or Barclaycard & 
customers may pay for UK releases only witn EMI or Record Tokens Ltd. tokens 
provided that full retall price is paid plus normal nestage charge. 

Post & packing rates, UK, Elre, BFPO: 1 LP—30p, 2 LPs—4Gp, 3 LPs—4Sp. 4 LPs—~ 
SOp, 5 or more LPs-—SSp:; optional insurance is 259 per parcel. Post & packing rates, 
Overseas surface mail: please pay by International Money Order in the firsc Instance 
and add: 1/2 LPs—£1.50, 3/5 LPs—£2.25, 6/11 LPs—£3.00, 12/24 LPs—£4.50; 
Insurance is not available. Ncte double LP counts as 2 for postage purposes. triple 
as 3, etc. PRICES IN THIS ADVERTISEMENT ARE FOR MAIL OROER CUSTOMERS 
& ARE VALID UNTIL THE NEXT {ISSUE OF THIS MAGAZINE. our shop prices 
(Oxford, contemporary Jazz only) are 7%—15% off retail as stated above. Please 
tell us where you saw our advertisement. We welcome your suggestions & criticisms. 
Communicate: . 

MAIL ORDER DEPARTMENT: 
Sunshine Records Limited. 

56 Northbrook Street, 
Newbury, Berkshire. 

United Kingdom 

RG13 1AN (tet: 0635-45313) 


£2.93 
2.59 
£2.73 
£2.99 


£2.34 
£2.30 
£2.48 
£2.36 


Art Tatum 
Clark Terry 
Fats Waller 


RETAIL STORE (CONTEMPORARY JAZZ): 
Sunshine Records Limited. 
31 Little Clarendon Street. 
Oxford. (tel: 0865-52830) 


REVIEY 


Hurt’s superb version of Stack-O- 
Loe, a most interesting pertorm- 
ance lasting over seven minutes 
and one of the most complete 
renditions | have ever heard. 

All the songs will be familiar to 
the older collector, so | am 
addressing my remarks to the 
yourner readers. Once this kind 
and gentle man gets hold of you, 
he won't let you go! A very fine re- 
lease. I look forward to Vol. 2. 

D.S-B. 


LAT.P. 


IN TOKYO: 
(2) Jab Session 
drum solo (28 


lues; J. C. Heard 

In }—Cottontail; 
Ballad Medley: The Nearness Of 
You—Someone Tio Watch Over Me— 
Flamingo—i Surtender Dear—Sweet 
And Lovely—Stafdust—Embraceable 
You (29 min)—{(4) That Old Black 
Magic; Tenderlyj Blues; Alone 
Together; Swing’ Till The Girls 
Come Home (27 min)—(c) Indiana; 
Cocktcils For Twp; Don’t Be That 
Way; Stompin’ At The Savoy (20 
min)}—({d) On The Sunny Side Of 
The Street; Body'And Soul; Why 
Don’t You Do Right?; Lady Be 
Good; I Got It Bag And That Ain’t 
Good; How High {The Moon (20 min) 
~-~My Funny Valcntine; Smooth 
Sailin’; Frim Fram Sauce; (e) Perdido 
(16 min) 

49) JATP All Cars: Roy Eldridge, Charlie 
Shavers (tpt): Bill Harris (tbn); Willie 
Smith. Benny Carter (ait); Ben Webster, Flir 
Priilps (ten); Oscar Peterson (ono): Herb 
Ents (atr?: Ray Browrg (bs); J. C. Heard 
(den). Tokyo 18/11/53. 

(b) Oscar Peterson T#io: Peterson (pno); 
Brown (bs); Ellis (gtrh Same date. 

(c) Gene Krupa Trio: Krupa (dm): Carter 
(ait); Peterson (pno). Same date. 

(4) Elta Fitzgeraid (vcl) acc. Raymond Tunia 
(pno); Ellis (str); 3 (3); Heard (am). 
Same 


(e) as tad ins Ella 25 geraid (yci). 
(Verve 2660 112 3'.P Sat £5.99) 


As fine a historical representa- 
tion of the advantages and other- 
wise of JAT? as cne could wish 
= for, this runs for almost two and a 
half hours Clictés? Peterson re- 
laying the musc: ‘lar phrases of 
Tenderly, Elia stillibound at this 
time by the hip scat phrases of 

A Lady and Smooth Sailing’, and the 
continuing way in which Krupa 
splits Benny Cartet’s infinitives—a 
fine example of ‘ndme’ headlining 
producing illogical jpartnering. The 
jam sessions have {0 be taken at 
face value. Webster}/never succeed- 
2d at JATP blues tempi, and it's 
Flip who's at home here. Predict- 
ably the ballads are ‘best, but that 
is not to conclude that the shout- 
ups are worthless. JATP has its 
own culture, and the: sterling worth 
and ung odictable nature of 
Harris’ playing hasn't faded over 
he years. it is also, in 1975, easy 


to look with a loving eye on 
Shavers and Eldridge, both guilty 
of excesses which at the time 
might not have been forgiven. 
Petarson’s trio here was to me his 
best—everyone has their own 
favourites. Its pertdrmance on the 
(b) tracks is tremendous with 
matarial, Tenderty apart, of a pleas- 
ing freshness. Thera seem to be 
so few Carter albums that one wel- 
comes any Chance to hear him. 
Here he remains urbane, un- 
ruffled and not tremendously in- 
Spired. Ella was riding high at this 
time, and the exuberant confidence 
of har set communicates easily off 
the record. This is the second 
‘new’ JATP set (the other was the 


11955 Stockholm set} and they are 


most welcome, but | hope Verve 
wijl not pass up the chance to re- 
release some earliet volumes. 


Recommended. { S.V. 


HARRY JAMES 


AND HIS MUSIC MAKERS, 1945-4 

King Porter Stomp; It's The Talk Of 
The Town; Eight Bax Riff; Air Mail 
Special (19 min}—Six Two And 
Fuen; Snooty Fruity; Kerina; Blue 
Beard Blues; ’Cept February Which 
Has 28; Block Party; There They Go 
(Tiny‘s Blues) (18} mu 


i) 
Side 1: James, Red Berken; James Campbell, 
James Grimes, Jim Troutman (tpt): Vic 
Hamann, Juan Tizol, Ray Heath, Chuck 
Preble (ton); Eddie Rosa. Wiliie Smith, 
Corky Corcoran, Stewart Bruner, George 
Davis (reeds): Arnold Ross {pno);: Hayden 
Causey (ytr); Ed Mihelich (6s); Ray Toland 
(dm); strings added on ‘Talk-Of The Town’. 
Tracks 1, 2 & 3 recorded at ithe Casino 
Gardens Baliroom, Ocean Park Calif. on 
21, 23 & 29/9/45 respectively. Track 4 
recorded at the Meadowbrook Gardens Bail- 
roor, Culver City. Calif, 16/3/46. 
Side 2: Composite personnel-over an 18- 
month period from February 1948. James, 


+ ick Buono, Pinky Savitt. Ralph Osbourne. 
‘ Everett MacDonald, Gene Komer, Neal Hefti 


(tpt); Juan Tizol. Carl ‘Ziggy Elmer, Chuck 
Preble, Oave Robbins (thn): Willie Smith, 
Eddie Rosa, Corky Corcoran, Jimmy Cook, 
Bob Poland. Al Pelligrino (reeds); Bruce 
MacDonald fang); Alla Reussi Hilmer Tim- 
breil (gtr): Joe Mondragon (bs); Don 
Lamond, Frank Bode (dm). Recorded in 
Hollywood. Calif. i 


(First Heard 9 £2.85) 


I've never heard better big band 
jazz from Harry James than here. ! 
don’t know where First Heard find 
their music—all their issues so far 
have been new to me, and this one 
is no exception. it continues their 
tradition of proving that id mid 
‘40s were amongst the classic 
years of big band music. There is 
an absolute minimum of com. : 
mercial tracks, Hefti’s Kerina is the 
only one which possibly might fit 
that description, and all the others 
have a big shouting band with its 
suioists on top form and some of 
the most muscular brass)sections 
you'll ever hear. James Himself of 
course is the trumpeter's Charles 
Atlas, and he solos powerfully on 
every track except Cork’ $ marvel- 
lous Talk Of The Town. f've never 
heard Corcoran play as well, and 
Willig Smith comes wailing out to 
solo on nine of the eleven titles. 
The Basie touch is very Iprevaient 


even this early (listen to; jx, Two 


And Even) and I'rn sure that more 
than Kerin& the only one identified, 
are arranged by Hefti. The writing 
for resds and brass is splendid 
evarywhere, with Harry bursting 
through with his usual eloquent, 
fiary and generally amazing trum- 
pet! | hope hé won't mind fore- 
going any royalties for the pleasure 
we are all going to get from this 
fine set. 


j 
LEE KONITZ 
MOTION: { 
I Remember y u; All Of Me; Foolin’ 
Myself (182 min)—You'd Be So Nice 
To Come Home To; I'll Remember 
April (183 min) 


Lee Konitz (alt)! Sonny Dailas (bs); 
Jones (dm). NYC. 29/8/61. 


(Verve Select 2317 106 £2.29) 


This js a real collector's item. 
It was never issued here when 
originally recorded, and as far as 
| am aware, this is the first time it 
has been issued anywhere in 
stereo (all but You'd Be So Nice, 
which for some reason is in mono). 
It was recorded at atime when 
Konitz wasn’t working often; it was 
two years since his last recording 
session and six years before his 
next one (the startlingly different 
Duets on Milestone) and Elvin 
Jones was hardly the sort of 
drummer he was used to—virtually 
ali those on his earlier albums 
simply played ‘straight rhythm. It 
would be interesting to know what 
order the tracks were recorded in 
—one would suspect that it is 
much as on the record. Daspite the 
eulogies of anrotator Brian Davis, 
| find | Remember You and All O! 
Me rather hesitant and disappoint- 
ing. Foolin’ Myself on the other 
hand js played at Konitz‘ favourite 
tempo—a swinging slow medium, 
and he sounds much more re- 
laxed. The two tiacks on the 
second side are both long and fast, 
with Konitz in gdod but not out- 
standing form. The combination of 
an unsuitable drummer (Konitz’ 
first choice for the session was 
Max Roach) and perhaps some 
rustiness on Konitz’ part adds up - 
© a less than totally satisfying 
album, but should be bought and 
played occasionally to remind us 
all that even Konitz has his 
fallible moments! | 


i 


! 
LADNIER- ME2ZROW-BECHET 


THE PANASSIE SESSIDNS (1938): 

(a) Revolutionary Blues; Comin’ On 
With The Come On, Parts 1 & 2; (b) 
Ja- Da; Really Tht’ Blues; When 
You An I Were Young Maggie; 
Weary Blues; (c) Royal Garden Blues 
(21 min}—Royal Garden Blues; 
Everybody Loves My Baby (2 takes) 
Ain't Gonna Give Nobody None Of 
My Jelly) Roll (2 takes); If You See 
Me Comin’ (2 takes); Getlin’ To- 
gether (2 takes) (24$ min) 


(a) Milton *Mezze’ Mezzrow and Orch: Tommy 
Ladnier, Sidney de Paris (tpt); Mezz Mezz- 


Elvin 


M.S. 


SV. 


row (cit); Jamed P. Johnson (on0)" 
Bunn (gtr): Elmar James (bs): Zutty 
Singleton (dm). NYC, 21/11/38. 
(&) Tommy Ladrier and Orch: Tommy 
Ladnier (tpt): Sidney Bechet (ss/cit); Merz 
Mertrow (ts/cit). tc J3ckson (po); Teddy 
Bunn (gtr): Elmet James (bs); Manzle 
Johnson (gm). NYC, 25/14/38. 

(c) Mezzrow-Ladnier Quintet: Tommy Lad- 
nier (tpt); Merz feztrow (cit): Teddy Buna 
(gtr); Pops Foster (53); Manzie Johnson 
(am). NYC, 19/12/38, 


(RCA B&W FXM 17132 £2.50) 


These are thmous, not to say 
classic recordings, and it is good 
to have them back properly orga- 
nized and preSanted. Thay include 
the alternatival takes which wera 
never issued Gn 73s although ons 
or two at leasSwere included on 

later LP reissues, notabiy HMV 
DLP 1110 where trs second 
masters only cf Really The Blues 
and Weary Blues appaared. But 
here we have the Jot, five with their . 
alternativa masters, so we can 
judge for ourselves. Of coursa this 
is superb music, all through. Sid- 


ote 


ney Bechet in fact only appearson | 


the four (b) tracks (where he is 
magnificent), but Tommy Ladnisr 
and Mezz Mezzrow ara jn partner- 
ship on every one, and splendidly 
they hit it off. Mezzrow, a dedicated 
but modestly gitted jazz playsr, in- 
variably worked in superior com- 
pany which increased his own 
stature—unlike: some (Teagarden 
or Bix for example) who too often 
reversed the process and kept bad 


musical company, to their personal : 


disadvantage. Ladnier, who died 
at the age of 39 shortly after 
Hugues Panassié had brought him 
back into jazz to make these re- 
cords, was a unique and very 
special trumpet player; his crisp 
econcmical, essentially unsophis- 
ticated style matched both Mezz- 
row’s and Bechet’s remirkably well, 
in different ways. The (c) tracks 
have the special advantage of 
Pops Foster on ‘bass. He always 
seemed to put the beat into the 
blood and the bones as he does 
here and good though Elmer Jamas 
is, Foster is something eise. James 
P. Johnson is present on the (a) 
sides, but isn’) really heard to 
much advantage: Teddy Bunn, how- 
ever, is. As T say; great jazz, admir- 
ably transferred and set out for our 
permanent pleasure. B.J. 


& 
SABBY LEWIS + 


é 
BOSTON BOUNCE: ; 

(2) Boston Bounce; Edna; (b) Bottoms 
Up; Hangover; 1: ;Can’ t Give You 
Anything But Love; Minor Maria; 
(c) Embraceable You; Boston Bounce 
(22 min)—{d) Sweet Georgia Brown, 
I Surrender = ‘Undecided (244 
min) 

(a) Eugene Caines aa: Maceo Bryant (tpt! 
tbn); Jimmy Tyler (ait); Paul Gonsalves 
(ten); Bill Dorsey (bari): Sabby Lewis (2n0); 
Al Morgan (bs); _ Feggans (dm). NYC. 
1946. 

(b) as (a) excent Tyler also plays ten; Dan 
Turner (ten): Joe :Booker (dm) replace 
Gonsalves. Feggans. NYC, 1947. 

(c) 13-piece bar 4 with Freddie Webster 
(tee); Evelyn Wilre (vel), Club Zanzibar, 
NYC, 29/3/64. 

(d) Big Nick Nicholas, Jerry Heffron (ten): 
Ray Perry (vin); Sabby Lewis (pno); Al 
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INVNAICE 


AFFIDAVIT OF JOHN A, VASSALLO IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC., and ADELPHT 
RECORDS, INC., 


Plaintiffs, 
-~against- 


VANGUARD RECORDING SOCI2TY, INC., : AFFIDAVIT 


Defendant : 73 Civ. 394 
and Third-Party Plaintiff, (C.B.B., dF.) 


-against- 


HERB GART, d/b/a HERB GART 
MANAGEMENT, INC., 


Third-Party Defendent. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


JOHN A. VASSALLO, being duly sworn, says: 

1. I ama member of Kurtz & Vassallo, P.C., attorneys 
for defendant, Vanguard Recording Society, Inc. I make this 
affidavit in support of defendant's motion for a new trial pursua 
to Rule 66(b) (2) and (3) of the Federal Rules of Civil Procedure. 
This motion is sought to he brought on by order to show cause 
so as to permit its consideration on February 3, 1976, the date 
which this Court has fixed for conference between the parties. 

2. On January 15, 1976, Maynard Solomon informed me 
of his telephone conversations with John Irvine, described in his 


accompanying affidavit. 


59la 
3. In the afternoon of the same day, I telephoned Mr. 


Irvine in Toronto and arranged with him to interview him by 
telephone the following dav. 

4. On the following day, January 16, 1976, my 
colleague, Bruno Schachner, and I spoke with Mr. Irvine for 
approximately one-half hour in a three way telephone conversation. 
The call was made from my office to Mr. Irvine's office at radio 
, Station CKFH in Toronto. 

5. In that telephone conversation, Mr. Irvine told Mr. 
Schachner and me the following facts 

6. In 1968, a com:any owned and operated by Mr. Irvine 
entered into a written agreerent with one Pater Kaikendehl and 
his company, Windwood Music, under the terms of which Mr. Irvine's 
company licensed the right to exploit in Canada certain master 
recordings of the performances of Mississippi John Hurt. 

7. Kaikendahl and his company represented to Irvine 
that they were the lawful owners of the master recordings in 
question and had legal authority to license their exploitation 
to Mr. Irvine's company. 

8. In the spring of 1975, Irvine received a telephone 
call from Thomas Hosking and Sugene Rosenthal, who informed him 
that they were in Toronto and wished to meet with him for the 
purpose of discussing Mississippi John Hurt and Mr. Irvine's 
company’s release of recordings of his music in Canada. Mr. 
Irvine met with Messrs. Hoskins and Rosenthal at their hotel and 
discussed with them the means by which his company had acquired a 
license to release Hurt recordings in Canada. Hoskins and 


Rosenthal told Irvine that Music Research, Inc. had the 


| : : 59 2a | 


exclusive right to exploit Hurt recordings but orally agreed with 
Irvine that his company could act as the sole dist: ‘butor in 
Canada of all their releases of the recordings of John Hurt. 

9. In December 1975, one John Norris, whom Irvine 
described as a man associated with "Coda Publishing", told Irvine 
that the October 2, 1575 issue of Jazz Journal, a jazz magazine 
published in Great Britain, contained a review of a Hurt album 
released under the Piedmont label with the same album title and 
gongs used in an album which Mr. Irvine's company had previously 
released. 5 

10. Irvine said that he thereafter contacted Almada 
Records, a Canadian distributor for Piedmont Records. He was 
told that Almada had receivec from Adelphi Records, Ine. in 
September of 1975 or earlier, as Piedmont album entitled 
“Mississippi John Hurt Volume One of a Legacy". Irvine 
immediately obtained a copy of that album and found that both 
the album and the album jacket were identical to that released 
by his company under its own label, with the exception that the 

| album jacket carried the logo "Pied: ont-Legacy" and contained the 


following endorsement: 


Produced by Music Research, Inc., 
producers of Piedmont and Bullfrog records. 
For a free catalog of albums of related 
interest, please write to: 


Music Research, Inc. 

P. O. Box 288 

Silver Spring, Md. 20997. 

ll. Irvine said that immediately thereafter -- about a 
| week before Christmas 1975 -- he telephoned Eugene Rosenthal and 


informed him that he considered Piedmont's release through Adelphi 


593a 
of the subject album to be a breach of their understanding made in 
the spring of 1975. At first, Rosenthal denied that Music 
Research or Adelphi had released a Hurt album, but when Irvine 
told Rosenthal that he held a copy of the album in his hand, 
Rosenthal admitted that his denial was not true. He said that the 
album had been released by ‘ir. Hoskins' company, and that Adelphi 
was distributing it for Music Research. Rosenthal also said that 
he had advised Hoskins against celeaging the album. 

12. Irvine said that he told Rosenthal that Rosenthal 
should arrange for Hoskins :o contact him immediately. 

13. Irvine statei that two days later he received a 
telephone call from lioskins, who also admittcd that Music 
Research had released the "Mississippi John Hurt Volume One of 
a Legacy" album. 

14. Irvine stated that about midnight on January 12 or 
13, 1976, Hoskins telephoned him again and requested that Irvine 
inet tell anyone about the Piedmont release of the “Mississippi 
John Hurt Volume One of a Legacy” album. Hoskins asked that 
Irvine telephone William Powell, his attorney, to discuss 
the matter further. 


15. Irvine stated that he telephoned Mz: Powell on the 


following day and that in that telephone conversation Mr. Powell — 
stated that he had no prior knowledge that Music Research or 

Adelphi hed released the Hurt album in question. Powell also said 
that he had advised Hoskins that it was not a good idea to release 


the album at that time. 


ie 

16. Irvine stated that he telephoned Maynard Solomon 
on January 14, 1976 and told him what had happened, asking that 
Solomon inform Irvine of the status of this case. TI:vine stated 
that he contacted Solomon in the hope that Vanguard and its 
attorneys might cooperate to protect what Irvine considered his 
company's contractual rights to distribute Hurt recordings in 
Canada. 

17. Irvine stated that in their telephone conversation 
on January 14, 1976, Maynard Solomon asked him to give him the 
Gate of the Jazz Journal issue which reviewed the Piedmont re- 


lease and that Irvine mistakenly gave him the wrong issue. 


13. Irvine said that on the following day, January 15, 


1976, Solomon telephoned him to explain that he could not find 
the review of the album in the issue of Jazz Journal which Irvine 
had mentioned, and thet Irvine then gave him the correct issue 
date (October 2, 1975). Solomon asked whether he would be willine 
~ discuss what he had told Solomon with me and Irvine told 
Solomon that he very much wanted to for the reason that he 
considered plaintiffs' actions a breach of their agreement with 
him, as well as an infringement of his rights in that the Piedmont 
album was simply a reproduction of the album and album jacket re- 
leased by his company in Canada. 

19. During this conversation, both my associate, Bruno 
Schachner, and I asked Mr. Irvine whether he would be willing to 
visit in New York for the purpose of making an affidavit reciting 


what he told us for use in this cawe. Mr. Irvine said that he 
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would do so and asked whether we would review his contract with 
Kaikendahl's company and advise him concerning his legal rights. 

20. Mr. Sehachner and I explained to Mr. Irvine that 
while we could not undertake to represent his company and while 
did not know that the law of New York would have any pertinence i 


any event, we would discuss that contract with him on his visit to 


New York. 

21. Mr. Irvine agreed to meet Mr. Schachner and me at 
my office at 5:00 P.M. on Monday, January 19, 1976. 

22. In the early afternoon of that day, I telephoned 
Mr. Irvine at radio station CKFH and confirmed our meeting for 
5:00 P.M. that day. 

23. However, Mr. Irvine did not keep our appointment. 
Nor did he call to explain his non-appearance although Mr. 
Schachner and I waited for him until approximately 11:00 P.M. 
During the evening we telephoned radio station CKFH and a 
gentleman there, while explaining that he could not furnish us 
with Mr. Irvine's home teleshone number, did telephone that 
number and told us that he got no answer. Mr. Schachner and I 
also had Mr. Irvine paged, without success, at New York airports 

| at the time of scheduled arrival flights from Toronto, Canada. 

24. On Tuesday, January 20th and Wednesday, January 2lat, 
I telephoned Mr. Irvine at radio station CKFH on more than a dozer 
occasions. Some telephone calls were made station-to-station and 
others person-to-person. 

25. On Tuesday, each time that I called I was told 
that Mr. Irvine had not been at the radio station that day. On 


} One occasion, a woman, to whom my call was referred, explained 
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that he was "out-of-town". On Wednesday, I was told that Mr. 


Irvine was at the radio station but he neither took my calls nor 
returned any of them although I left messages requesting that he 
do so. 
26. The next dav, Thursday, January 22nd, Meynard 
Solomon received a telegram from Irvine (a copy of which is 
annexed as Exhibit A heret::) stating: 
"Have been advised not to enter U.S.A. 
until my lecal position is clear. Please 
send comp). « details of your case with 
Hoskins and MJH [Mississippi John Hurt]." 
27. Mr. Solomon wired Mr. Irvine the following 
response: 
"Complete details of Vanguard and Hoskins 
lawsuit can be obtained from our attorney John 
Vassallo who has been trying unsuccessfully to 
reach you by phone for three days." 
28. However, neither I nor Mr. Solomon have received | 


any response to that telegram or heard anything further from 


Mr. Irvine. 


LN oe 
A 


Sworn to before me this 
770 day of January, 1976. 


lence ene enema a its sero 
Not Public 
RICHARD A 7 TTA 
Notary Publi. Gt. oof Boe Sank 
No 200" 7) 
Oarlifies ia Mew Vor & 14 
Toon Ex:hos March oy f 
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VANGU4PD RECORDING SOCTETY JG INGUANTI 
71 WEST 23 ST 
"NEW YOPK NY {0010 


THIS MAILGRAM IS & CONFIRMATION CO’Y OF THE FOLLOWING MESSAGE! 


2122557752 TOMT NEw YORK SY 29 O1--22 10214 EST 
PMS JOHN JPEVINE — 
{ GRENVILLE ST 
TORONTO ON CAN 
COMPLETE DETAILS OF VANGUARD AND HISKINS LAW SUIT CAN SE OBTAINED 
FROM QUR ATTORNEY JOHN VASSALLO WHO HAS REEN TRYING UNSUCCESSFULLY 
TO REACK YOU BY PRONE FOR THREE DAYS 

MAYNARD SOLOMON 


10:2! EST 


MGMNYIST HS® 


AFFIDAVIT OF BRUNO SCHACHNER IN SUPPORT OF MOTION 


UNITED STATES DISTRICT cCoURT 
SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC., and ADELPHI 
RECORDS, INC., 


Plaintiffs, 
~against- 
VANGUARD RECORDING SOCIETY, INC., 


Defe idant : 73 Civ. 394 
and Third-Party Plaintiff, (C.h.8., dr.) 


-against- 


HERB GART, d/b/a HERE GART MANAGEMENT 
INC 9 


Third-Party Defendant. 


STATE OF NEW YOR" 


COUNTY OF NEW YORK) 


BRUNO SCHACHNER, being duly sworn, says: 

l. I am a member of the Bar of this Court and I am 
representing defendant in this action in association with Kurtz & 
Vassallo, P.c. 

2. I have read the accompanying affidavit of John A. 
Vassallo. It sets forth accurately the substance of our telephon¢ 
conversation with John Irvine on January 16, 1974. 

3. iI was also with !lir. Vassallo from 5:99 P.}. until 
11:90 P.M. on Monday, Janurry 19th awaiting ‘ir. Trvine, who had 


agreed to meet with us at that time, to give an affidavit setting 
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forth whe “e told us by shore. 


4. i'r. Vassallo's affidavit accurately describes the 


events of that evening. 


BRN SiN 


Sworn to hefore me this 
306 Gay Of January, 1971. 


AFFIDAVIT OF ROBERT B. DAVIDSON IN OPPOSITION TO MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC. and ADELPHI : 73 Civ. 394 (C.L.8.) 
| RECORDS, INC., 


Plaintiffs, 
-against- 
| VANGUARD RECORDING SOCIETY, INC., 
AFFIDAVIT 
Defendant & 
Third-Party Plaintiff, 


-against- 


i HERB GART, d/b/a/ HERB GART 
| MANAGEMENT, INC., 


Third-Party lefendant. 


STATE OF NEW YORK 


; COUNTY OF NEW YORK 


ROBERT B. DAVIDSON, being duly sworn, deposes and says: 
1. I am a member of the Bar of the State of New York and of 
| this Court and am associated with Baker & McKenzie, attorneys for 
the plaintiffs herein. 


2. iI make this affidavit in opposition to the defendant's 


| motion for a new trial pursuant to F.R.C.P. Rule 60(b) (2) and ee 


3. Defendant's papers allege two grounds for a new trial: 
(i) newly discovered evidence "which would have been sufficient 
i to change the outcome of the trial"; and (ii) plaintiffs' alleged 


| misconduct at trial. (Order to Show Cause dated January 30, 1976). 


Newly Discovered Evidence 


4. As explained in the plaintiffs' accompanying Memorandum 
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of Law submitted in opposition to Vanguard's motion, evidence 


sufficient to warrant a new trial must be of such a material and 
controlling nature as will probably change the outcome of the 
trial. Vanguard's "new evidence" does not fulfill this qualifi- 
cation. 

5. In the first instance, the claim that Piedmont released 
a John Hurt album in 1975 ("the Album"), even if true, has no 


relevance whatsoever to the issue of liability which involved 


events all occurring prio: to 1966, the year of Hurt's death. 


(Tr. 40). Second, the existence of the Album is in no way in- 
consistent with any of th2 testimony at tria. or with the verdict. 
All its existence would arguably tend to prove is that the vault 
tapes (which presumably contain music similar to that appearing 
on the Album) have some residual market value despite Vanguard's 
release of its third and fourth albums. But both Hoskins and 


Rosenthal admitted that fact at trial. As Hoskins testified at 


So what you have referred to as worth- 
less tapes have some market value, 
don't they? * 
A. Yes," (See also, toskins' statement at Tr. 194) 
As Rosenthal testified at Tr. 264-265: 


"Q. Do you have an opinion with respect to 
the value of the vault tapes today? 


A. Yes, 1 do. 
QO. What is that? 
A. Maybe five to ten thousand dollars." 


ee 


*Concagh's characterization of Hoskins' testimony (that the 
tapes were "“worthless") never appears jn Hoskins’ trial testi~ 
mony. Indeed, Hosxins testified directly the opposite. (x. 
194). 
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Indeed, as explained in q8 of the affidavit of Eugene R. 
Rosenthal, sworn to on February 18; 1976 (“the Rosenthal affi- 
| davit", anexed hereto as Exhibit A), the income from the sale 
of the Album is well below the $5,000 to $10,000 of total 
salvage value expectation expressed at trial. 

6. Furthermore, ¥.R.C.F. Rule 60 (b) (2) only authorizes 
| relief for "newly discovered evidence which by due diligence 
could not have been discovered in time 
|, under 59(b)" (F.R.C.P. Rule 60(b)(2) (emphasis supplied)). The 
i time to move for a new trial in this action expired on November 
| 20, 1975, ten days after entry of the judgment. Thus, unless 
Vanguard demonstrates that its "newly discovered evidence" was 
not discoverable by that Aate (not whether it was in fact 
discovered), its motion on this ground must fail. As attested 
in ©8 of the affidavit of Maynard Solomon, sworn to on January 
29, 1975 ("the Solomon affidavit"), the Album was reviewed in the | 
‘ October 2, 1975 issue of Jazz Journal "(wjeeks prior to the trial 
|| of this action, .-+ - " paragraph 9 of that same affidavit states 
i that the Album was available in England prior to the trial. in 
paragraph 10 of his affidavit, Solomon admits that the Album 
“was released in New York in daly of 1975 -- several months before 
the trial of this action." (emphasis supplied). See also, 46 
and Exhibit 3 at page 4 of the Rosenthal affidavit which 
demonstrates that Vanguard probably received written notice of 


the Album's existence prior to trial. Surely, Vanguard cannot 


now be heard to argue that a record openly selling in New York 


City record shops since July of 1975, and contained in a 


| September publication which it received could not have been 
discovered by November 20, 1975 with the exercise of due dili- 

it gence. In this respect a plaintiff has no affirmative duty to 

| prepare its adversary's case. If Vanguard took the most 

elementary steps to ascertain the existing state of the market 

for John Hurt albums (certainly relevant to the plaintiffs' damage 


claims) .t would have discovered the Album, the existence of which 


it now claims to have been “surpressed",by the plaintiffs. 
| Defendant's claim pursuant to F.R.C.P. Rule 60(b) (2) is specious 


‘| and should be denied. 


Misconduct by the Plaintiffs 


7. Defendant also seeks a new trial based on the 


|| plaintiffs’ alleged "misconduct". In support of its motion it 


|| Cites three passages in the transcript. The first of these 
1 passages relates to testimony given by Tom Hoskins at Tr. 199-200 
i as follows: 
"9, Mr. Hoskins, was it your present 

intention in the summer of 1975, to put 

out a Mississippi John Hurt record album? 

The summer of '75? 

Yes, sir. 

No. 

You had trouble with that question. 


I'm not sure exactly what you mean. 


Don't you istend to put out another 
Mississippi John Hurt album? 


7 would like to, yes, Sir. 


So what you have referred to as worthless 
tapes have some market value, don't they? 


Yes. ; 605a 
vou intend to put out a record album having 

to do with twenty-five hours contained on 

this exhibit in evidence don't you, sir? 

Yes. 

MR. CONCAGH: I have no further questions." 

4. As the record demonstrates, and as explained in the 
affidavit cf Thomas B. Hoskins, sworn to on February 18, 1976 
("the Hoskias affidavit", annexed hereto as Exhibit B), Hoskins' 
responses to the questiors put to him by Vanguard's counsel were 
accurate and complete. Mr. Conzagh asked whether Hoskins 
intended to produce a record from the vault tapes. Hoskins 
answered that he did have that intention. If there be any doubt 
that Mr. Concagh was referring to a new album to be produced in 
the future from the vault tapes, it is resolved by the record at 
Tr. 276. There, Mr. Concagh cross-examined Rosenthal with 
respect to the same subject matter: 

"9, Have you made any projections on paper 
about the new album you are going to put 
out after this lawsuit? 

A. What new album? 

Q. The new album that Mr. Hoskins discussed 
on his direct testimony. Weren't you 
here during his testimony? 

A. Yes." [emphasis supplied]. 

There can be no doubt that the questions asked Hoskins by 
Vanguard's counsel related to an intent to produce additional 
records from the vault tapes after the lawsuit. After all, 


Vanguard was trying to establish that the vault tapes had 


substantial value today, thus rebutting the claim that 
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Vanguard's pre-emption of the market had destroyed that value. 

9. Defendant's further allegation that Rosenthal gave 
false testimony concerning this "new album" is also without 
merit. Rosenthal's response at Tr. 276 must be read in the 
context of the question asked. As the full record reveals at 
Tr, 275-276, Mr. Concagh's question related to Rosenthal's 
awareness of a proposed new album which Hoskins testified he 
intended to produce from the vault tapes. As Rosenthal captained | 
in 10 of his affidavit, he truthfully responded that he had no 
present awareness of Hoskins' intention. 

10. The last bit of testimony relied upon by defendant 
relates to Mr. Newman's response to the Court at Tr. 61. Counsel _ 
for defendant, however, does not quote the entire record in 
| proper context. Annexed hereto as Exhibit C is a copy of Tr. 
57-63. An examination of this section of the record demonstrates — 
beyond question that Mr. Newman (and Hoskins and the Court) 
were all referring to the "period of a year or two following the 
| March date of this agreement, March of 1963, . .. ' (8x. 57, 
lines 19-20). At Tr. 58, lines 3-4, Hoskins responded that, 
during the 1963-1965 period, "[w]e also recorded him extensively 
and produced two LP's of his music." Mx. Newman's later 
question at Tr. 60-61, lines 25-2 referred to the two Piedmont 
; albums Hoskins mentioned in his prior testimony, namely the two 


| albums produced during the 1963-1965 pericd. The Court's 


| question to Mr. Newman at Tr. 61, lines 10-11 cited by defendant, 


| related to those very albums. 


11. As to William Powell's alleged statement to John Irvine, 
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| annexed hereto as Exhibit D is an affidavit by William J. Powell, 
| sworn to on February 18, 1975. As indicated therein, not only 
did Mr. Powell not make the statement attributed to him, he 
|| specifically advised Irvine that neither he, nor either of the 
plaintiffs’ officers, objected to Irvine's testifying in the 
| matter. 
| 12. In summary, defendant, if it had opened its eyes to all 


that was about it prior to the trial, would have had the Album in 


its hand on the date of trial. The defendant could have used due 
HT 


| @iligence in preparing its case for trial, but it did not. Ueten- 


dant could have utilized the Court's subpoena power to compel 

I plaintiffs to produce the Album at trial (as plaintiffs did, 

| Tr. 43-44), but it did not. Defendant's counsel could have 

\ followed-up a promising line of cross-examination when Hoskins’ 

| relationship with Kuykendall was brough forth (Tr. 194-196), but 
| he did not.* Defendant should not, under these circumstances, be 
| permitted to retry a case it has lost after three long days of 

| trial and a jury verdict fully sustained by the evidence. Defen- 


i dant's Rule 60 motion should be denied in all respects. 


Ag at ¥ Ue 


ROBERT B. DAVIDSON 


Notary/Peblic 
en BURROWS 
Notary Pultio, Strtn of New York 
No. $1-4nNI9ND 


niet th Row Yerk County 
Commis-tan Eyctree March 39 4O78 


1 *Defendant at least could have examined the Kuykendall tapes 
|| he was entitled to see (Tr. 196), but he did not. 
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| EXHIBIT A = AFFIDAVIT OF EUGENE 8, ROSENTHAL IN OPPOSITION TO 


i MOTION ANNEXED TO FOREGOING AFFIDAVIT 
|} UNIYED STATES DISTRICL COURT 


(abate DISTRICT OF NEW YORK 


(; MUSIC ee INC. and ADELPHI : 73 Civ. 394 (C.b.8.) 
i} RECORDS, INC. 


Plaintiffs, 


-against- AFFIDAVIT 


VANGUARD RECORDING SOCTsTY, JNC., 


Defendant & 
Thixrd- ‘Party Plaintiff, 


-against- 


| HERB GART d/b/a HERB GART 
MANAGUMENT, INC., 


Third-Party Defendant. 


; STATE OF NEW YORK 


COUNTY OF NEW YORK 


EUGENE R. ROSENTHAL, being duly sworn, deposes goa aye: 

1. I am the President of Adelphi Records, Inc., one of the 
plaintiffs in the above action. I have personal knowledge of the 
facts stated in this affidavit. 

2. I make this affidavit in response to certain allegations 
made by Vanguard in its attempt to overturn the judgment rendered 
against it. 

‘3. I have direct personal knowledge, of the circumstances 
within which the Piedmont-Legacy CLPS-1068 LP recording, entitled 


u 


"Mississippi John Hurt, Volume One of a Legacy, (hereinafter 


referred to as the Piedmont-Legacy reissue) was produced by 
|) Pieamont (Music Research, Inc.) and distributed by Adelphi 


i: Records, Inc. The Piedmont-Legacy reissue was simply a duplicate 
i : 
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of an unauthorized recording which appeared on the American 
; Market in early 1971. This album was released by a Canadian 
f named John Irvine under a “Logacy" record label in 1968. The 
|} music cortained in the 1968 release was obtained from master 
| recordings leased to Irvine by Wynwood Music, Inc. of Virginia. 
| Wynwood originally recorded the tapes for Music Research in 1963 
| and 1964 under an agreement whereby Music Research would retain 
‘| ownership of the tapes while Wynwood would receive certain 
|’ publishing rights in return for its recording service. Wynwood 
| converted the tapes by purporting to lease them as the owner to 
| John Irvine. 
A, Ft was not until Merch of 1975 that, after substantial 
| investigation, Tom Hoskins and I were able tc ascertain that the 
eee album was produced from tapes which Wynwood wrongfully 
'§ Gonverted from Music Research. After obtaining conclusive evi- 
dence that Music Research had the sole rights to the music 

; contained in the Legacy album (it also had sole rights to the 
likeness of John Hurt on the Legacy album cover), Tom Hoskins 

| authorized Adelphi Records to produce and distribute that same 

| album under the Music Research label, Piedmont-Legacy. Submitted 
as Exhibit 1 is the Legacy album as released by Irvine in Canada 
in 1968. Submitted as Exhibit 2 is the Piedmont-Legacy album as 

released by Music Research. 


5. Thus, the Piedmont-Legacy album is not an original or 


new" album, but is a reissue, identical to the 1968 Legacy 


i release, except for certain labeling and minor cover changes. 
6. From July 10, 1975, through the present time, the - 
Piedmont-Legacy album has been widely promoted through the use of 


| promotional copies of the record sent to radio stations, reviewers, 
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trade publications, and distributors. Among the trade publi- 


i cations to whom promotional copies were sent 1 "Walrus". 
' ie Z 


AT PAGE 
| September 24, 1975, issue of “Walrus"/under the heading of 


|, "Reissues" the Piedmont-Legacy album is listed directly under a 
| listing of the Vanguard Larry Corycll album, "The Essential," 

| VSD-75/76, and these are the first two listings under that 
caption. That issue of "Walrus" is attached hereto as Exhibit 3. 
' Since the only way that a listing in "Walrus" can appear is for 
| the producer of the record to send a promotional copy to them, 
and since "Walrus" automatically sends a copy of its publication 
,, to all producers who have records listed, it must therefore be 

tl concluded that Vanguard not only sent a promotional copy O£ its 
f Larry Coryell record to them, but also received a copy of the 

| issue listing it in September, 97s, 

7. The Piedmont-Legacy album was also widely available in 
| record stores in New York City as early as August, 1975. See 

} distributor's invoices attached hereto as Exhibit 4. The record 
was also on the shelves for sale at King Karol and the Sam Goody 
| stores in New York City. 


8. Our distribution of the Piedmont-Legacy album is not 


inconsistent with any of the testimony at trial. At the trial, I 


testified that the vault tapes had a salvage value of from 
$5,000 to $10,000 (Tr. 264-265). Indeed, the sales figures for’ 
the Piedmont-Legacy album prove that my initial estimate was 
optimistic. By the time of the trial, after having been on the 
market for about four months, the Piedmont-Legacy album had not 
broken even, sales having bcen of fewer than 1,000 pieces, and 
this in spite of considerable promotion, good reviews, and wide 


availability. As of February 10, 1976, sales of the album had 


| 
6lla. 


| 
I 
1 
j 


, and this figure does not include any deduction from gross sales for 
studio time expended in editing, dubbing, sequencing, or leadering 


che master tapes in preparation for making the lacquer masters. 


| Time expended on those services was approximately eight hours 
“which when multiplied by our studio's normal hourly charge of 
$25.00 per hour, becomes a $200.00 additional cost leaving a 
|jprofit of $508.00. 
1 9. This small profit was made possible because it was 
‘relatively inexpensive for wus to simply reproduce an album, rather 
.than create one from scratch (especially with regard to the album 
| cover and artwork expenses). 
10. Vanguard has also made certain allegations with respect 
| to my trial testimony. Specifically, Varguard's attorneys quote 
alf a page of the trial transcript at page 277 but conveniently 
‘neglect to cite to the Court the part of the record which would 
| lace my answer in proper context. As the record proves, Mr. 
oncagh asked whether I was aware of a new Mississippi John Hurt 


album which Hoskins was planning to produce from the vault tapes 


I answered truthfully and completely that I 


11. Vanguard's allegation that, after the trial, 2 tried to 


‘keep the existence of the Piedmont-Legacy recording from Maynard 


‘ Solomon is absurd on its face. It would be rather ridiculous for 


me to try to conceal the existence of a recording selling in New 
‘york retail outlets since July. I attempted no such concealment. 


I dia tell Mr. Irvine that Adelphi did not release the Piedmont- 
| $ 


‘Legacy album but only distributed it, and that Music Research 

| eclowees it. 

| 12. Vanguard, at page 9 of its supporting Memorandum, also 
"eee that Exhibit 91 is inconsistent with my current distri- 
EaReoee selling price 6: $2.85, ‘There is no inconsistency. The 
(figures presented in the documents prepared for trial related to 
costs and prices prevailing in 1970 and 1971, which prices and 
[costs were different from those pbevai dias today. For example, 


} 


jin 1970 our record pressing costs were §.30-.32 per LP. Today our 
| cost 46 €.40-.43 per LP. In 1970 our printing costs for covers 
were $35 per thousand. In 1973 they increased to $39 per 
“thousand. In 1976 they went up again to $41 per thousand. In 
1970 Jacket Fabrication costs were $.055 per jacket. in 1974 


‘have also increased during this period by 100%. All of these 


ane Fabrication costs rose to $.065 per jacket. Mailing costs 
r 
| 


| 
{ 
increased costs have brought about an industry- -wide increase in 


/manufacturers suggested selling price, from 1970's suggested list 
of $5.95 per LP to a 1975/76 manufacturers suggested list of 
$6.95. A similar increase was reflected in the wholesale selling 
‘prices. 

13. Mr. Hoskins and I brought a copy of the Piedmont-Legacy 
| album with us to Court at the time of trial in the hope that we 
could get it into evidence to corroborate the vault tape salvage 
_ value testimony. However, the Court ruled early in the trial 


opr. 50) that no exhibits would be taken which had not been listed 


i 
| } 
i 


} 
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jin the May pretrial order. The album did not exist until July, 


a EA es 


LUGENECR. R on On cece ate 


|;Sworn to before me this 


/ \hn day baeeie 1976. 


Wotary Public 


BO EST B DAVIDSON 
Notary Public, State of New York 
No. 31-4500636 
Qualified in New York County 
Commission Expires March 30, 1977 . 
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IRVINE IN CANADA 


LEGACY ALBUM AS RELEASED BY 


EXHIBIT 1 
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EXHIBIT 1 - LEGACY ALBUM AS RELEASED BY IRVINE IN CANADA 615a 


™ a J 6 
Mississippi es ie 


To say that Mississippi John Hurt was a great ertist is en understatement. Not only because 

I h " t he was a compelling performer and an excellent technical maater of his instrument, but in the 
o Mn ur way that very few entertainers can be described as humble, quiet, amazing and magnetic. 

His first breath of life occured in 1892 in the small town of Teoc, Mississippi in the 

heart of the Delte country John’s whole life wes centered around that area in almost every 

type of job except playing his compelling music professionelly. He worked primarily as & 

farm laborer, picking cotton and com and herding cows while playing music for locul 


gatherings, parties, friends and his own amusement. His first small measure of feme end 


_ Trouble, I've Had It All My Deys 2:40 fortune came ebout by chance in 1928 when Okeh recording director T.G. Rockwell 


Pera Lee 1:30 
. See See Rider 3:27 
. Lewis Collins 1:53 


auditioning in the Mississippi area asked Guitarist und fiddler Nermour and Smith of 

any other good musicians in the erea. John Hurt’s name wee the first menticned. 

After hearing John, Mr. Rockwell asked him to come to Memphis to record for Okeh. 

On Valentine’s dey of 1928 John Hurt joumeyed to Memphis to start on his first 

- Coffee Blues 2:40 short trip to musica! notoriety which lested for two more recording sessions in 
. Nobody's Dirty Business 2:27 December of that year in New York cuy. John’s greatness had been captured 
. Do Lord Remember Me (P.D.) 1:48 first for the public vie phonograph records. But with the depressior of 1929 
. Monday Morning Blues 5:15 affecting the record business very hershly, Okeh was one of ine first to 
Total 21:50 succumb. John forgot about the professional world of records and retumed 

to the small world of the Mississippi Delta. John’s greatess however 

was not stilled but only deleyed. In 1963 while on e@ Mississippi trip, 


blues collector Tom Hoskins remembered one of the lines from John's 
_ fet The Mermaids Flirt With Me 2:25 


. Poydey 2:55 


1928 recordings...‘‘Avalon’s My Home Town, always on my mind” 

and seeing Avalon, Mississippi on a map set off on a freak hunch 

. Stack-O-Lee (orr. Hurt) 7:15 that the now legendary Juhn Hurt might still be around. One 

. Cosey Jones 3:00 stop at the general store in Avalon and John Hurt’s greatness 
. Frenkie And Albert 5:00 was rediacovered after 35 years in waiting. 

Totel 20:35 
From then the world learned about John Hurt’s musical 
ability, his songs, his humbieness and compelling humour. 


With appearances at the Newport Folk Fer'ival’s of 
THIS ALBUM {S VOLUME 1 OF A 3 VOLUME SET CONT AINING 


THE LAST REMAINING LEGACY OF MISSISSIPPI JOHN HURT 1963 and 1964, on the Network TV ‘'Tonigist!” show, 
many universities and colleges throughout the U.S. 
and Canada. 
John journeyed back to his home aree of 
Album cover drewing by Allon McKinnon. 
Mississippi to live and there is where his story 
Produced in Conade by Rebe! Records of Conado. now has ended. However his music will never 
again be forgotten by the many thousands who 


All selections published by Wynwood Music ‘Rereco/Zap. (BA.1.) 
heard him again through records and remember 


All selections written ond erranged by Mississippi John Hurt. seeing him perform. As John himself once 
said, ‘I know it and 1 been knowing it’’ 


Now we know it and are so much better 


COMPATIBLE STEREO Manutectured and distributed by LEGACY Records, Box 32, Willowdale, Ontario. 
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EXHIBIT 2 - PIEOMONT LEGACY ALBUM AS RELEASED BY MUSIC RESEARCH 


Alfa 
Mi ; E j Piedmont-Legacy CLPS 1068 
To say that Mississippi John Hurt wes @ great artist is an understutement. Not only bee + 
John t ne was a compelling performer and an excellent technical muster of his instrument, but ain the 
way that very few entertuiners can be described wi humble, quict, wmuzing and maynetie 


His first breath of life occured in 1892 in the smull town of Teoc, Mississippi in the 
heart of the Delta country John’s whole life was centered uround that area in almost every 
type of job except playing his compelling music professionally. He worked primarily it 


farm laborer, picking cotton and com and herding cow while playing music for local 


gatherings, parties, friends end his own amusement. iis first small mea.ure of fame and 


. Trouble, i've Hod tt All My Days 2:40 fortune came about by cnance in 1928 when Okeh recording director TG Roe kwell 


i dtioni i issiszxi ist and f $ if 
Pelo Lee 1:30 ai ditioning in the Missisxippi area asked Guitar.st iddler Narmour and Smith « 


. See See Rider 3:27 
Louis Collins 1:53 
. Coffee Blues 2:50 


any other good musicians in the area, Joh Hurt's name was the first mentioned. 
After hearing John, Mr. Rockwell aske { nim to come to Memphis to record for Okeh 
On Valentine’s day of 1928 John Hurt journeyed to Memphis to start on his first 
short trip to musicel notoriety which lasted for two more recording Sessiuns in 

. Nobody's Dirty Business 2:27 December of that year in New York city. John's greatness had Leen captured 
. De Lord Remember Me (P.D.) 1:48 first for the public via phonograph records. But with the depressin: of 1929 
. Mondey Morning Blues 5:15 affecting the record business very harshly, Okeh was one of ine first to 
Total 21:50 succumb. John forgot about the professional world of records und retumed 
to the small world of the Mississippi Delta. John's greatness however 

was not stilled but only delayed. In 1963 while on a Mississippi trip, 


blues collector Tom Hoskins remembered one of the lines from John's 
Let The Mermaids Flirt With Me 2:25 


1928 recordings...‘‘Avalon’s My Home Town, always on my mind” 
Poyday 2:55 
ad and -cting Avalon, Mississippi on a map set off on @ freak hunch 


3. Stack-O-Lee (err. Hurt) 7:15 that the now legendary Juhn Hurt might still be around. One 


. Cosey Jones 3:00 stop at the general store in Avalon and John Hurt's greatness 


Frankie And Albert 5:00 was rediscovered after 35 years in waiting. 
ote 
From then the world leamed about John Hurt’s musicel 
All titles copyright C 1975 by Mississippi John 


ability, his songs, his humbleness and compelling humour. 
Hurt-Music Research, Inc 7 Mi Maid hah 


With sppearances at the Newport Folk Fer’ival’s of 
1963 end 1964, on the Network TV ‘'Tonigit’’ show, 
many universities and colleges throughout the US. 
and Canada. 
John joumeyed back to his home area of 
Album cover drawing by Allon McKinnon. 


Mississippi to live and there is where his story 
Produced by Music Research, Inc., producers of 


Piedmont and Bullfrog records. For a free catalog now has ended. However his music will never 
of albums of related interest, please write to again be forgotten by the many thousands who 

Music Research, Inc. : 
P.O. bex 288 heard him again through records and remember 
Silver Spring, MD 20907 seeiny him perform, As John himself once 
said, ‘I know it and I been knowing it’’ 


Now we know it and are so much better 


for it 
®) 1975 Piedmont Records 
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EXHIBIT B = AFFIDAVIT OF THOMAS B, HOSKINS IN OPPOSITION 


: MOT ION 
UST Ee STATES DISTRICT COURT 
|| SOUTITERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC. and ADELPII1 $ 394 
RECORDS, INC., 
Plaintiffs, 
~against- 
VANGUARD RECORDING SOCIETY, INC., 


Defendant & AFFIDAVIT 
Third-Party Plaintiff, : 


-against- 


ERB GART, d/b/a HERB GART 
ANAGEMENT, INC., 


Third-Party Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


THOMAS B. HOSKINS, being duly sworn, deposes and says: 

1. I am the President of Music Research, Inc. ("Music 
Research"), one of the plaintiffs in the above action. I have 
personal knowledge of all the facts stated in this affidavit. 

9. i make this affidavit in opposition to the motion of 
Vanguard Recording Society, Inc. ("Vanguard") to vacate the 
judgment entered against it after a jury verdict in favor of 

| Music Research. 
3. In its papers submitted in support of its motion, 


Vanguard argues (1) the existence of "newly discovered evidence” 


in the form of a certain John Hurt album which Music Research 


623a 


reissued under a Piedmont-Legacy label in the Unit@d States in 
i duly of 1975 -- nearly four months prior to the trial of this 
action; and (2) the existence of a fraud on the Court by reason of 
"false" testimony. As the facts indicate, both of these claims 
are absurd. 
4. — read the affidavit of Eugene R. Rosenthal 
prepared in opposition to defendant's motion and affirm that the 


facts stated therein are true and accurate. 


| 
| 
| 
i 
| 
| 
| 
j 


Mr. Solomon's statement in paragraph 14 of his affidavit 
| that % “tried to induce Mr. Irvine not to tell anyone" that the 
Piedsont-Legacy album had been released is false. It would be 
absurd for me to try to conceal the existence of a record which 
had been selling for six months on the open market, having been 
released as early as July, 1975. | 
6. Mr. Vassallo's statement in paragraph 14 of his HEFidavit 
i that I “requested that Irvine not tell anyone about the Piedmont | 
release of the 'Mississippi John Hurt Volume One of a Legacy' : 
' album" is false. On that occasion I was calling him in response 
to a message I received when I got home that evening to return 
Mr. Irvine's call. In that conversation, Mr. Irvine told me 
i that he had told Mr. Solomon about the Piedmont-Legacy release, 
i and that Mr. Solomon had offered to finance any lawsuit Mr. 
| Irvine wished to bring against Music Research. It would there- 
| fore have been absurd to ask Irvine not to tell Solomon what he 
|i already knew. Since he had threatened indirectly to sue my 
| company , I did, however, tell him to call my attorney, Mr. Powell, 


! to a@iscuss the matter further. 


7. Vanguard has also alleged that my testimony at pages 


624a 


199-200 of the trial transcript is false. That is simply untruc. 

r. Concagh asked me a question which (I admitted) confused me. 

e then restated the question by way of clarification by asking 
if I intended to put out another John Hurt album. I understood 
his question as I believe he intended it, namely, whether I 
planned to put out another John Hurt recording from the vault 
tapes in the future. I answered, "T would like to, YyeSr Sir.” 


I then, in response to another question put to me by Mr. Concagh, 


stated my honest belief that the vault tapes do have some market 


Also, Mr. Concagh made me sound as if I had contradicted 


myself by stating on page 199 of the transcript that I had 


| previously referred to the vault tapes as being "worthless". Tf 


i 


never referred to them as being worthless, but, to +he contrary, 
had denied that they were worthless on page 194. I did say that 
the value of the material was drastically reduced and that we 
could not produce five records (page 120), put I do not See why I 
should not at least attempt to retrieve the salvage value of the 
vault tapes. 

§, ft is unclear to me how my responses could be construed 
in any sense to be "surpressing evidence." Mr. Concagh asked me 


questions to which I fully and truthfully responded. 


\ 
THOMAS B. HOSKINS 


' Sworn to before me this 


\ gm day of rug , 1976. 


C And 8 Qurhawn 


Notary Public 


ROOT RB. PAV OSON 
Notary be: tis, tte oF Naw Wale 
Wh. BU aS 
Gualifled in Now York County 
Commission Expires March Sv, 1379 


EXHIBIT C = TRANSCRIPT EXCERPTS PAGES 57063 


corm 13 veavinedas aes 7 
was there just to sort of see how he would like it and then 
he went back to uiceiseieos, 
Q Was he prepared to play in public upon the 
exasution of this agreement? 
A No, not really. No, that is why a pas nin ae 
“at this one place just to sort of get him used to it and 
-then later before Newport he came back up. We had given him 
a guitar 8 7 
THE COURT: Who is this "we" you are taling about? 
THE WITNESS: Well, dens ana two other partners 
in Music Research. 
-THE COURT: All right. 
who were these two other partners? 
A Dick snd Louisa euottsueed:. 


Q All of you participated in the activities with 
respect to John Hurt? i... . . C 
Pee. woe 


i: 


A Yes e ; ‘\ 


Q Talking about the period of a year or two 


following the March date of this agreement, March of 1963, 
what other services, if — did oe and the Spottswood's 
perform under the agreement for John Hurt? : 

A You mean for several years after that? 


Q Just talking about the next two years. 


Well, we arranged for other bookings in nightclubs, 


eesrwnsenes F1.TRICT COURT REPORTERS. US COURTHOUSE 
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We also recorded in astensiosly and produced two 
LP's of his music. 

After a while he became, his coaitertty began to 
get to such a oo that we felt that it would be oe 
i£ he moved north to Washington for a while so that he would 
be closer to these engagements. 

After the Newport and Philadelphia Festivals the 
interest in him was paeyueue: . 


We called, for instance, we called the Washington 


Post and gave them the basic story. They sent out a feature 


: : ! \ 
writer who did a piece on John and the story got on the wire 


around, they wanted to do articles on him. 


Everyone that heard him at the Festival, his 
: t : 
reviews were raves. *. \ 


services and then Time and Newsweek Magazines sent people | 


Q Dida articles about John Hurt appear in Time an 


“pid they appear in any other publication? 


Yes, there were articles in Sing Out, Downbeat. 


{ 
Newsweek? oe oe ae ae 
A Yes. oa oe 4 

| 

| 


Q 
A 
Q when did the Time and Newsweek articles appear? 
A I believe in the fall of '63 and teh, 

Q 


pid John Hurt appear at the Newnort Folk Festival. 


SOUTHERN OI:TRICT COURT REPORTERS, U.S. COURTHO!''SE | 
ame ees onseser MFI YOUN NV — 791-1020 
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: 
| 
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in 19637 
a Yes. 
0 When was that? 
A The middle of oe: I believe. 
Q Were there any other publications in. which 
articles about John Hurt appeared? 
A Quite a few, yes. Little Sandy hodiae, Higas 
Unlimited, all sorts of record collector magazines, all 
sorts of blues -- | 
0 ' £2 show you this deena and ask you whether that | 
helps to refresh your recollection as to any other : 
publication? | 
. THE COURT: What enews 


MR. DAVIDSON: No. 8. 


MR. NEWMAN: Simply to refresh his recollection. 


THE COURT: = qt will Ant have it. It has not been 
shown that his recollection is exhausted. Take it away 
from him. What is the number of that document in the 
pretrial order? : 

MR. DAVIDSON: 28 is the list of the materials. 

_I believe that list was not intended to be exhaustive. 

THE COURT: ‘You tan offer any of them that you 

want to offer if they are listed in the pretrial order. 


Q Mr. Hoskins, I show -~ 


SOUTHERN DI:TRICY COURT REPORTERS, U.S. COURTHOLSE 
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THE COURT: Just offer it in evidence. That is 
the purpose of the pretrial erder. You do — have to a 
through this Eciderai of shawing people papers. Offer 
the exhibition that are listed. oS 

MR. NEWMAN: I offer Exhibits 7-A, 7-B, 7-E and 
Mr. Davidson:can give the pretrial numbers, dune Denon. 

THE COURT: What are the suena 

I will get them later. I will take ce repre- 
sentation that they are on the pretrial order. 

(Plaintiffs' Exhibits 7-B and 7-E received 

in evidence.) : 

MR. NEWMAN: May I pass them to she jury, your 

Honor? | 


THE COURT: All right. 


| 


MR. NEWMAN: May I also state that one of them is | 


s 


a clipping from Newsweek Magazine, July 13, 1964. 


THE COURT: That would be 82-G. 


MR. NEWMAN: Yes, your Honor. Entitled, "Looking | 


For the Blues." And the other is an excerpt from Folk Song 
Magazine Singout for Movenber, 1964, pages 16 aoa 73. 

THE COURT: 82-1. 

MR. NEWMAN: Yes, your Honor. 

THE COURT: Let's go forward. 


You mentioned that there were two albums put out 


SOUTHERN DIVTRICY COURT REPORTIRS, U.S. COURTHOUSE 
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under the Piedmont Jabel?- | 
A Yes, sir. 

MR. NEWMAN: Pursuant to your Honor's instructions 
I am offering what we have marked as Exhibits 2 and 3 which 
are in the pretrial order as Exhibit 58. 

THE COURT: All right. 

- (Plaintiffs ' Exhibits 2 ani 5 oe 

an evteonce:) 

THE COURT: Is that all of the Piedmont a 
ings? | : 

MR. NEWMAN: Yes, your Honor, published 
vecordings. 


THE COURT: Yes. 


MR. NEWMAN: May I describe them and pass them 


ee the jury? 

THE oe You can hold them up so the ee 
can seé ee don't really know that the jurors have to 
look at them now. You can hold them up and show them to 
them. 

MR. NEWMAN : Exhibit 2, which has been received 
in evidence, is entitled, "Minaiseiont John Hurt,. Folk 
Sonqs and Blues." You can see his decuuce an the cover. 


Exhibit 3 is entitled, “Worried Blues," on the 


Piedmont label and has Mississinni John Hurt at the Ontario 


SOUTHERN DI-TRICT COURT REPORTERS, U.S. COURTHOUSE 


- 
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Place as noted on the cover as well. 


THE COURT: Has it been established when these 


were. published? 


MR. NEWMAN: I will ask the ns Honor. 
Q Let me shouves these exhibits that we have just 
been talking about, Mr. Noskins, Exhibit 2 and Exhibit s.. 
Could you tell the jury when each of those was published? 
A This one in 1963 erebabty Sn eis late summer or 
the bats fall and this ene -- 
THE COURT: Which one is “thie one?® 
"Refer to them by exhibit number, sleage. 
— Exhibit No. 2 was published in 1963. 
The second one, Exhibit 3, was published in 1964. 
: Q og direct your attention to the back os these 
and ask you if this particular physical record jacket on each 
ae : 
of these is precisely the “same as the jacket of the record 
when it was released in 1963 and, if not, in what way it 
varies? | eh co a : S 
A The only difference ve here at the bottom 
where the address for Music Research he was different when 


g 


these were first released. So we have a different address 


on there. 


Q In 1963 was there any mention of Bullfrog Records? 


A - No, Bullfrog was not mentioned. 


' §OUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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Q Is there any other way in which this Exhibit 2 
differed from the record jacket of the record that was 
published by Music Research in 1963?. 

A Yes, the logo change up here where it says 
Piedmont. We had a a@ifferent design for just this 1itele 
logo up here.. 

Q I ask you the same questions with respect to . 
Exhibit 3 which you say was published after Exhibit 2? 

A : wis. Again you have the a@ifferent logo and on 
the back, auiieeoe was not mentioned when the records were 
first released ane dies the address of Music honcareh is 
different. Here it is Box 288, Silver Spring, Maryland 


whereas before it was a Woodstock street address in Arling 


wisedoie, 
Q: Could you explain to the jury what the peluelonehie 
: of Piedmont Records wae to Music Research? | 
A Piedmont Music gubearen was the name of the 
corporation and Music Research produced Piedmont Records. I 
other words, Piedmont Records was simply a record label 


name for Music Research. . : 


Q Are these two albums that we just referred to, 


-_ Exhibits 2 and 3, on the market today, that is, available 


in retail stores? 


~ . 


A X beg your pardon, = didn't hear you. 


SOUTHERN Ol: TRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 
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MOTION 


AFFIDAVIT 
County of New York) 
)ss.: 
State of New York ) 


WILLIAM J. POWELL, being duly sworn, depoges «= says: 


1. I am William J. Powell, co-counsel for plaintiffs 
in this case. 

4. in the affidavit of John A. Vasealio, attorney for 
defendant, he states in paragraph 15 that Irvine stated to 
him that he telephoned me on January 13 or 14, 1976, and that 
I said to him in that conversation that I "had aavised 
Hoskins that it was not a good idea to release the album at 
that time." I did not make that statement. I had not 
known about the album's existence prior to that telephone 
conversation. 

3. In a telephone conversation of a few days later 
to Mr. Irvine, I told him that neither Mr. Hoskins, Mr. 
Rosenthal, nor I had any objection to his coming to the 
United States and testifying as to the matter. Mr. Hoskins 
and Mr. Rosenthal were with me when I made that statement and 


Mr. Hoskins was listening and talking on an extension phone. 


Sworn to before me this 
\ath day of February, 1976 


Dia 8 aac 


Notary Public 


RONREART B. DAVIN ON 
Notary Public. State ot dow York 
No 3th a6 
Qualified in Now York County 
iM wlUN | xpian Marat 30, 1077 


REPLY AFFIOAVIT OF JOHN A, VASSALLO 


USITRD STATES DISTRICT COURT 
GOUPHBRM DISTRICT OF NEW YOR* 


= 2 es mw me tll lt 


MUSIC RESEARCH, INC., end AD:ILPUI 
RECORDS, INC., 


Plaintiffs, 
~against- 
VANGUARD RECORDING SOCIETY, i:NC., 
Dafemdant 
and Third-Party Piaint:.ff, 73 Civ. 394 
(C.£.8. Tv Jr.) 
~against- 


“ibm ‘care, @/b/a HERB GART MANAGEMENT 
Inc. e 


Third-Part? Bafendant. 


COUNTY OF NEW YORK) 
Time &. VASSALLO, }eing duly sworn, says: 
1. I am a member cf Kurtz & Vassallo, P.C., attorneys 
$y defendant Vanguard Recorcing Society, Inc. I make this 
Ashes in reply to the papers submitted by plaintiffs in 
opposition to defendant's motion for a new trial pursuant to 


Rule 60(b) (2) and (3), F.R.C.P. 


! 
| 
| 
| 


2. Plaintifés' opposing papers do not seem sufficient | 
te raise any material issue cf fact. However, should this 


Court eordlude that insiws of fart material to the determination | 


of this motion are in dispute, defendant respectfully requests an 


| BEST COPY AVAILABLE 
sh 


—-63ha | 
evidentiary hearing. 
3. The issue of due diligence was adequately covered 


in our moving papers. However, to acquaint this Court with the 


conditions in the music industry which demonstrate that defendant 
capnot be faulted for lack of due diligence, we submit herewith 
additional affidavits on this issue. In any event, due arti aan 


is irrelevant to this issue of plaintiffs’ suppression of 


| avidence and other misconduct. 


4. On every other issuc, plaintiffs' opposing papers, 


| 


when properly analyzed, contain additional admissions of perjury 


and misconduct, and other material which can only serve to 


I 


5. Rosenthal's opposing affidavit (46) admits that 


| 
| 
| | 
| 
| strengthen defendant's case. | 
| 
| | 
} 
{ 
| 
; “from July 10, 1975, through the present time, the Piedmont- 

| 

| Legacy album" was being "sent to radio stations, reviewers, trad 
| 

publications, and distributors." Hoskins’ affidavit (44) adopts | 
| | 
| Rogenthal's sworn statement. This is an unequivocal admission | 
that Hoskins committed perjury when he testified as follows | 


(Tr. 199): 


"Q Mr. Hoskins, was it your present 
intention in the summer of 1975, to put 
out a Mississippi John Hurt record album? 


A The summer of '75? 


sir. 


Q Yes, 


ili 


A NO. 


tf the Hoaking and Posenthal affidavits are not proof 


that the foregoing testimony waa falae, and that both knew it to 


635a | 


| 


be false, it is difficult to conceive how a perjurious statement] 


could aver be proved. 


| 

| 

| 

DEE | 
6. Rosenthal's opposing affidavit highlights a further 

instance in which he suppressed evidence for the purpose of con- 
cealing the new release. He describes (#8) Adelphi's activities| 
"in editing, dubbing, sequencing or leadering the master tapes | 
in preparation for making the lacquer masters” for the new sitnant 
At the trial, Rosenthal testified that such activities constituted 
the making of "a master" (Tr. 285-86). 


7. This clearly establishes that the following testimpny 


was deceptive. Rosenthal testified at the trial (fr. 287): 


"THF COURT: bid you ever make a master 
of John Hurt? 


Q Do you have it? 


A I may -- let me see -~ I made equivalent 
master dubs for Music Research in 1965 -~- in 1964 
from the materials that we recorded, I supplied 
them mixed master dubs that they would hear what the 
material would sound like." 


i 
| 
] 
t 
{ 
| 
| 
| 
\ 
H 
| 
i 
| 
\ 
| 
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8. Earlier and later questions put to Rosenthal dealt; | 
specifically with the “mastering” of the propoged Memorial anthology 
Album. The Court's question, however, was general and not Limited 

in any way. By his answer, Rosenthal made clear that he under- 

stood it to be so, for his answer dealt with activities which 

took place in 1964 and 1965, five years prior to Adelphi's we 


tract dealing with the Memorial Anthology Album. 
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9. If Rosenthal was able to recall activities more th 
ten years prior to the trial and deemed them pertinent to the 
Court's question, his failure to mention activities which were 
bound to damage plaintiffs' case and which took place only a few | 
months before he testified, was surely deliberate | 

IIt 
10. The only excuse which plaintiffs proffer for their 
concealment of their new release is that they actually brought 4 


copy of the album to Court with the intention to introduce it as 


| 
| 
| 
| 
| 
| 
3 


part of their case, but were kept from doing so by a misconstruc 
tion of this Court's ruling (Rosenthal Aff. 13; Hoskins Aff. | 
q4). This explanation ia incredible on its face. Moreover, it | 
is clear that it is a recent concoction. | 
11. Thus, plaintiffs' opposing papers would have us | 
believe that they did not inform their own attorneys about this 
evidence, which they brought to Court “in the hope that [they] 
could get it into evidence” because it would be helpful to their | 


case (Ibid.). In his affidavit (42), Mr. Powell, “go-counsel #08 


| 


plaintiffs in this case" denies flatly that he knew of the album's 
existence until defendant did -- in January 1976, three months | 
after the trial. In his opposing affidavit, Mr. Davidson does nde 
state whether he knew any more about the new release than did Mr | 
Powell, and Mr. Newman gives no affidavit at all. It must he 
inferred that Messrs. Davidson and Newman were kept as ignorant 
have bean in a poaition of hnowtnagly condoning their clients’ ¥ 


| 
| 
| 
| 
of the new ralease as was Mr. Powall. If they were not they =) 
| 
peme frre y canal veer ered ech ey betertiee. | 


| 
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12. It 4s of course absurd to believe that such vital 
evidence would not have been discussed by plaintiffs with their 
lawyers, or that they would not discuss with counsel the Court 
ruling which they claim barred its introduction. 

13. In any event, there is no conceivable explanation 
for plaintiffs’ failure to testify about the new release if they 
thought it helpful to their case. In fact, a copy of the album 
in evidence could not have made their point. Only testimony 
could have done 80. 

14. Obviously plaintiffs had no intention to divulge 
the existence of the new release, much less to introduce it as 
part of their case. On the contrary, whenever a question fairly 
called for disclosure of the new release, they either lied or 


gave misleading answers. 


IV 
15. Plaintiffs' opposing papers fail to deny, and 


even admit cryptically, other material matters on which defendan 


| 
| 
| 
| 
| 
| 
| 
| 
| 
i 
: 


relies. 

16. Thus, plaintiffs do not deny that the album which 
was kept from the Court, the jury, Vanguard -- and according to 
the opposing papers, even from plaintiffs' attorneys --~ contains 
Hurt's performances of thirteen songs, all included in plaintiff | 


Music Research's vault tapes, and nine of which had been included 


affidavit 45). This admission is especially significant in light 


in the llurt albums released by defendant (see Solomon moving 


of plaintiffs' claim and testimony that it would he imposaible fdr 
| 
them to release albums containing Hurt songs which had been included 


in defendant's albums (Tr. 2509-51, 265-68). 


a 


aa 


17. Also, defendant's moving papers (see Solomon mo ing 
affidavit, 415) suggest that “since January 16, 1976, ada is 
have made some arrangement with Mr. Irvine. . . whereby they | 
induced him not to give an affidavit on this motion, after he had 
agreed to do so.” Plaintiffs do not squarely deny that they ae 
an arrangement with Irvine which resulted in his failure to give 
an affidavit. They admit that the subject of his possihle | 
testimony was discussed by telephone between their attorney, Mx. 


Powell, Hoskins and Irvine "a few days" after January 13, or 14, 


Irvine "that neither Mr. Hoskins, Mr. Rosenthal, nor {Mr. Powe 


had any objection to his coming to the United Stat™s and testi 


1976 (Powell Aff. 4s 2,3). Powell admits (¥3) that he told 
1) 
W- 


ing as to the matter.” No explanation is given as to what 
legitimate standing plaintiffs had to object to Irvine's testity- 
ing or as to the context in which their permiBsion was sought | 
or granted. Nor do plaintiffs or any of their attorneys inform 
us what additional conversations they may have had with Irvine 
beginning prior to January 19, 1976, when he stood un defendant's 
attorneys, or the remainder of that week, when he failed to tak 
or return their many telephone calls. | 
18. Plaintiffs do not deny that Irvine had negotiated 
“a deal with them pertaining to John Hurt's music (see Solomon | 
moving affidavit 415). It is obvious that Irvine feared the | 
loss of some promised benefit if he gave an affidavit setting epetn 
what he told Mr. Solomon and defendant's attorneys. In the | 
light of the foregoing, it seems of little significance that | 
plaintiffs claim that Irvine made statements to them on | 
immaterial matters which cannot be reconciled with statements 


which he made to defendant's attorneys. However, wa repeat our 


Riieateceicuanteaen ten eeenenl nannies aeuee tamiaieaceannnedh 
ARERR RROD. . 
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request for an evidentiary hearing if this Court concludes that 
auch clained contradictions could affect defenuant's right to 


the relief sought on this motion. 


Vv 
15. Point I of plaintiffs’ opposing memorandum, as 
well as the affidavits of Messrs. Davidson and Rosenthal, labox| 


with the absurd proposition that disclosure of the new Hurt | 
album would not have affected the outcome of the trial — 
indeed, that it would have helped their cause. This notion had 


already been refuted in defendant's moving affidavits and 


| 
| 
! 


memorandum of law. In light of plaintiffs’ concealment of the 
new album by perjury, suppression of evidence, and other mis- 
conduct, there can be no question that this newly discovered 
evidence was material and would have adversely affected 
plaintiffs’ case. 

Defendant's motion for judgment notwithstanding the 


verdict and defendant's two motions for a new trial should be 


he 


FON A. VASSALLO 


granted in all respects. 


Sworn to before me this 
25th day of February, 1976. 


a 
Netery tei 


REPLY AFFIDAVIT OF ISRAEL HOROWITZ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC. and ADELPHI 
RECORDS, INC., 


Plaintiffs, 


~against- 
AFFIDAVIT 
VANGUARD RECORDING SOCIETY, INC., 
73 Civ. 394 
De fewdant (C.L.B., ©.) 
and Third-Party Plaintiff, 


~against- 


HERB GART, d/b/a HERB GART MANAGEMENT 
INC., 


Third-Party Defendant. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


ISRAEL HOROWITZ, being duly sworn, deposes and says: 

1. I am the New York Bureau Chief of Billboard. 
Billboard is the largest music trade weekly. Its circulation 
nationally and internationally is approximately 35,900 copies 
per week. This is larger than the circulation of the next two 
weekly music trade publications combined. 

2. I have been connected with the music industry 
in one capacity or another since 1948 when I first joined the 
staff of Billboard. I left Billboard in 1956 to become con~ 


nected with Decca Records, Inc., a well-known record manufacturer 
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Decca Records, Inc. later merged with MCA. I left Decca in 
1979, and for about two and one-half years I was 4 freelance 
record producer. In 1973 I rejoined Billhoard, where I have been 
aver since. 

3. Through my experience I gained specialized ex- 
perience concerning the music trade. 

4. Each year, Billboard receives approximately %,199 
newly released albums which are submitted by manufacturers for 
review. Billboard does not by any means receive al] the newly 
released records. 

5. The Schwann Record & Tape Guide, the most reliable 
consumer catalog of records and tapes available for purchase in 
normal record store channels, announced that it listed in the 
calendar year 1975 5,727 newly released stereo LP's. This does 
not take into acccant non-stereo LP's which are listed in the 
separate Schwann catalog or “single” records. The publishers 
of the Schwann catelog themselves state that they do not purport 
to list all newly released LP's. 

6. Because of the large number of albums released 
each month, it is not unusual for even well informed persons in 
the industry to be unaware of a specific new recording unless it 
has been accorded some special publicity or has had strong 


commercial success. 


Af 


—-+ +--— FR ORT ‘e- . 


Sworn to before me this 
2% day of February, 
1976. 


nua rr Com? 
an Me hn 40, ! TIL 


REPLY AFFIDAVIT OF MAYNARD SOLOMON 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-—— nr anne ee eS KS SS eS UL hum om te we KH 
° 


MUSIC RESEARCH, INC., and ADELPHI 
RECORDS, INC., 


Plaintiffs, 
-against- 
AFFIDAVIT 
VANGUARD RECORDING SOCIETY, INC., 
73 Civ. 394 
Defendant : {C.u.u., a6.) 
ana Third-Party Plaintiff, 
~against- 


HERB GART d/b/a HERB GART MANAGEMENT 
INC., 


Third-Party Defendant. 
STATE OF NAW YORK ) 


COUNTY OF NEW YORK) 


MAYNARD SOLOMON, being duly sworn, deposes and gays: 


1. As I stated in my affidavit in support of this 


| 
i 
| 
| 


motion, I first learned that Piedmont had released an additional, 
Mississippi John Hurt album from John Irvine, who mentioned it to 
me in a telephone conversation on January 14, i976. Immediately, 
after that telephone conversation, I telephoned approximately | 
fifteen record dealers, among them some of the largest retail | 
record dealers in New York, in an effort to locate the album in 
question. None of them was able to locate the record, although | 
I gavn each of tham the name of the artist (Mississippi John Mest)» 


the title of the album, and tha label on which the album was re~ 
| 


leasad. | 


{ 


| 
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2. I also had my secretary telephone the Library of 
Congress and personally checked the Schwann Record & Tape Guide, 
the most reliable consummer catalog of records and tapes availab 
for purchase in normal record store channels, in my effort to 
locate the album which is the basis of this motion. The Library 
of Congress had no record of the album and it was not listed in 
the Schwann catalog. I might add that the Schwann Guide, which 
each month adds approximately 599 new stereo albums to its 
catalog, still does not list the album in question, although 


Piedmont's earlier two releases of Hurt albums in 1963 and 1964 


are listed in that publication. 


3. When I spoke with Irvine a second time, on 
£ 


January 15, 1976, to tell him that he had apparently given me 

the wrong issue of the Jazz Journal (which he had told me the 

day before had reviewed the album in question), he gave me the 
correct issue date and also furnished me with the catalog number | 
of Piedmont's new release. 

4. It was only after I could furnish the catalog 
number, that two of the dealers I had spoken with the day before, 
King Karol and Sam Goody's, were able to locate the album in 
question in their retail stock. It took me about 4 week after 
that, even with the catalog number and daily calls to find out 
that the album had been released in July of 1975. 

5. From my extensive background in the record industry 
I know that my difficulty in attempting to locate the album in 

| question is not unusual. Retail stores and distributors find it 
| very difficult to locate records, other than best sellers, withou 
knowing the catalog number, owing to the glut of naw records re- 


leased overy week and month. 


a 
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6. My attorneys have called to my attention that the | 
additional Piedmont Hurt album was mentioned in the September 24, 
1975 issue of Walrus, a mimeographed ‘tip sheet" designed 
primarily for the use of disc jockeys and the promotional 
Airectors of radio stations and record companies. Walrus gives 
information about the volume and regional distribution of air 
play of records and is referred to by sales managers of record 
companies so that they may know the air play given to records 
and direct their sales efforts to regions where such exposure 


exists. 


1975 issue of Walrus to my attention, I had never seen {t. Noe 
is it my custom to read the Walrue publication. Vanguard's 


Sales Manager, who does read ‘Walrus and who had no part in the 


{ 
1 
| 
| 
| 
| 
| 
| 
\ 

7. Until Vanguard's attorneys brought the September ak 
| 


preparation of this case, did not know that Piedmont released an| 


é 
additional Hurt album when I learned of it on January 14, 1976, a 
asked that he help me locate the album in question. His affidavit 


f 
on this subject is submitted herewith. I! reiterate that unlike 


the Schwann catalog, Walrus is not a catalog of new releases an 
4s not referred to in the music industry as a means to locate new 
record albums. | 
8. Based upon my many years experience in the record 
industry and my familiarity with the manufacture, promotion, 
distribution and retail marketing of record albums, I can asser 


that it would have been virtually impossi'le for me to learn 


the relaane of Piedmont! new Murt album except through some 


chance event such as Irvine's telephone call te me on 


January 14, 1976. 


Sworn to before me this 
24th day of February, 
1976. 


Hotary Public —~ 


~ JOHN A VASSALLO ° 
Rotary Public, Stata cf Now York 
No. GO: 9450053 
Qualified in Westchester County 
Commission Expics fia.c; 30,1976 


REPLY AFFIDAVIT OF NATHAN LaPATIN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC., and ADELPHI 
RECORDS, INC., 


Plaintiffs, 
-against- 


VANGUARD RECORDING SOCIETY, INC., 
AFFIDAVIT 


Defendant ; 
and Third-Party Plaintiff, 73 Civ. 394 


(C.L.B., Jr.) 
-against- 


HERB GART, d/b/a HERB GART MANAGEMENT 
INC., 


Third-Party Defendant. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


NATHAN LaPATIN, being duly sworn, deposes and says: 

1. I am the Sales Manager of Vanguard Recording 
Society, Inc. As such, I subscribe to Walrus. 

2. I review Walrus issues to ascertain the volume 
and location of air play given to Vanguard releases and to 
determine whether such releases are reviewed by the Walrus 
publication. 

3. In the ordinary course of my business, I would 
have routinely reviewed the September 24, 1975 issue of Walrus 
for this purpose, although I have no specific recollection of 


having done so. 


| 
| 
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4. In going through Walrus, I aiso glance at other | 
material which, for one reason or other, is of special interest ! 
to me. | 

5. I have been informed that the September 24, 197% | 
issue of Walrus contained an announcement of a reissue of a 
Piedmont label Mississippi John Hurt album. I have no ed 
whatever whether I noticed this announcement. If I did I paid 
no attention to it because it was of no interest to me. For 
this same reason I would not have called it to the attention of 
anyone else. 

6. At the time, I did not know that Vanguard was 
engaged in a lawsuit which involved the Piedmont label and 
Mississippi John Hurt. 

7. To the best of my recollection, the first time T 
realized that there was such a lawsuit was when Maynard Solomon, 


in January of this year, asked me to help locate a Mississippi 


that time 1 did not look at Walrus. I was not aware that the 
release had been mentioned in Walrus, nor is Walrus a publication 
one would ordinarily turn to to locate releases. 
ou 
= NATHAN LaPATIN 
Sworn to before me this 


24 day of 4¥bua 
1976. ae 


{ 
| 
| 
' 
) 
{ 
| 
' 
t 

John Hurt recording released on the Piedmont label. Even at 
{ 
< 


oe ) Caroma 
Notary Publi 
: uA) : 


Slo « 

/(Vome Sy i G5G7 

Quel? Co. 
cas Yee x. 30,1976 


SUR REPLY AFFIDAVIT OF THOMAS B. HOSKINS 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


eee ee awe eee x 
MUSIC RESEARCH, INC. and ADELPHI : 
RECORDS, INC., 
Plaintiffs, : 
~against- AFFIDAVIT 
VANGUARD RECORDING SOCIETY, INC., 73 Civ. 394 
Defendant & (C.L.B.,Jr.) 


Third Party Plaintiff, 
-against- 
HERB GART, d/b/a HERB GART MANAGEMENT, INC.,: 


Third Party Defendant. 


oo 


Cowut¥Y of MONTGOMERY) 
DESPREOP-OF- COLE} tern: 


THOMAS B. HOSKINS, being duly sworn, deposes and 
says: 

1. I am the President of Music Research, Inc., 
("Music Research"), one of the plaintiffs in the above 
action. I have personal knowledge of all the facts stated in 
this affidavit. 

2. I make this affidavit in opposition to the 
reply of Vanguard Recording Society, Inc., ("Vanguard"), to 
plaintiffs' opposition to Vanguard's motion to vacate the 
judgement entered against it after a jury verdict in favor 
of Music Research. 

3. In March of 1971 I diaecovered from Mr. Eugene 
Rosenthal that someone was pirating John Hurt material and 
had put out a bootleg recording in Canada called “Volume One 

f a Legacy." The record was on a "Legacy" label and was 


designated Legacy CLPS 1068. It was purported to be the 


product of a Rebel Records of Canada company. Since there 
was insufficient reliable information on the jacket to 
contact the producer of it, Mr. Rosenthal, at my request, 
began a long investigation to find out who was producing it. 

4. That investigation culminated in March, 1975, 
some four years later, when we verified that a John Irvine 
of forcato, Canada, had put the album out. In the meantime, 
the defwmdant Vanguard had taken the rest of the John Hurt 
songs contained in my vault and published them, or most of 
then, in its albums three and four, and I filed this law 
suit against them. In March of 1975 Mr. Rosenthal and I 
went to Toronto, -anada, and confronted Mr. Irvine with the 
Music Research contract with John Hurt, and he admitted that 
apparently he did not have the right to put out the Legacy 
album under his contract with Wynwood Music Company of 
Arlington, Virginia, assuming that the latter had only been 
hired by Music Research to do studio recordings for it of 
John Hurt. I demanded the tapes, lacquer masters, metal 
parts, art work, and negatives used in putting out the 

»0tleg album, and Mr. Irvine said that all of it except 

possibly the art work and negatives had been seized along 
with his other corporate assets by the bank in actions 
against him by his creditors, and that he had not produced 
any of the albums for several years in any case. 

5. Since it appeared that Mr. Irvine was an 
innocent third party in the matter, and since he indicated 


interest in leasing from Music Research John Hurt material 


and material from Mr. PRosenthal's Adelphi Catalog for distri- 


bution in Canada only, we fully disclosed to him the nature 
of the law suit pending against Vanguard and that the market 
for John Hurt material had been drastically reduced due to 


the pre-emption by Vanguars’ of aimost all of the remaining 


unissued material in Music Research's vault. We also toid 
Mr. Irvine that we had seen the Vanguard albums three and 
four in the record stores in Tcron*o. 

6. Mr. Irvine still feit. however, chat due to 
his ability to manufacture the albums at a much lower cost 
in Canada, there might still be a small margin of profit 
which he would be interested in maxing, I told him that 
nothing could be done about that until I had cleared up *: * 
matter with both Vanguard and wWyiwood, but that after that I 
would discuss a leasing or distribucing contract with him 
for John Hurt material for (canada only. He then sent us to 
Raymond Paper Products Company to see if we eeuld at least 
pick up the art work and negatives for the Legacy album. We 
went to Raymond Paper but were told tnat they did not have 
anything. 

7. After Mr. Rosenthal and i .ad gotten back to 
the United States, Mr. Rosenthal tcol4 me that he had been 
thinking about the Legacy album, and that he felt hat since 
the jacket was one color plus the black js ‘ntisc se could 
reproduce it cheaply for an inexpensive run on «a iarge 
volume Webb Press, reproducing the record, itself, from one 
of the bootleg discs using Burwen noise reduction equipment, 
and, hopefully, making a few hundred dollars to help witn 
the hourly tirc charges of our New York lawyers in the 
Vanguard case, the payment of which charges was greatly in 
arrears. I told Mr. Rosenthal that I aid not think production 
of the s:bum would be worchwhile, and that { had already exhaust- 
ed all of the money i ad inherited, paying the New York lawyers 


Mr. Rosenthal said that since the costs, as he had figured 


them, would be so low, he would pay them and hope to recoup 


them from the sales of the album, and that he would then 
split any profit with me on 4 50-50 basis, pursuant to our 


distribution agreement. J told him that if he felt that it 


was worth the risk, to go ahead, but that I would not be 
liable for any part of the production costs, if the album 
lost money. 

8. The album was then produced by Mr. Rosenthal 
using the cut-rate techniques mentioned above. However, as 
I learned from Mr. Rosenthal at the time of the defendant's 
motion to vacate arose, he had had to do only four or five 
songs from the bootleg disc, itself, using noise reduction 
equipment. He had found the other eight or nine Legacy album 
songs on the tapes we had demanded and gotten from Wynwood 
on our return from Canada. Mr. Kuykendall of Wynwood had 
told Mr. Rosenthal that the songs on the Legacy album, which 
were not on the tapes, were taken from other unauthorized 
recordings in his possession, which he had not recorded, 
and which he had destroyed when Mr. Rosenthal had earlier 
telephoned him threatening a iaw suit if he did not immediately 
return to Music Research all of its John Hurt material. 
Until Mr. Rosenthal explained all of tnis to me at the time 
of the defendant's motion to vacate, I had assumed that none 
of the tapes we had gotten from Wynwood included any of the 


Legacy cuts, since Mr. Irvine had told me that the tapes had 


been seized by the bank. Mr. Rosenthal explained, however, 


that no professional recording studio would send out on a 
lease the raw master tapes it had, but would send mixed-master 
dubs of those tapes. 
9. In any event, the Piedmont-Legacy CLPS 1068 
was in the manufacturing process from April, 1975, to June 
10, 1975, when I was shown hy Mr. Rosenthal a completed 
album jacket and test pressings of the record and was told 
by him that the pressings ordered would be delivered to him 


ready for sale in a matter of a few Gays. Only at the time 


the defendant's motion to vacate arose did I learn from Mr. 
Rosenthal that there had been another short delay in the 
pressings being delivered to him due to a billing mix-up 
at the label printing factory, but that nonetheless the 
albums were put on sale in the first part of July, 1975. 

10. On or about February 10, 1976, Mr. Rosenthal 
came to me and showed me all of the sales invoices and 
documents showing the costs of manufacturing the Piedmont- 
Legacy album together with a summary showing the net profits 
to be slightly more than $700.00 not counting any of the 
studio time which Adelphi had expended in putting the album 
together. If Mr. Rosenthal had charged for the studio time, 
the net profit would have been only slightly more than 
$500.00. The sales invoices he showed me indicated that the 
peak of the sales had occurred prior to November, 1975, and 
that by February 10, 1976, sales had substantially fallen 
off. Mr. Rosenthal has told me at the time of thie affidavit 
that sales are minimal and that we can expect them to remain 
80. 

11. All of the sales invoices ind other documents 
relating to the Piedmont-Legacy CLPS 14068 album have been 
left with Mr. Robert Davidson, Esquire, my New York counsel, 
and are available for inspection by either the Court or 
defendant's counsel. If the Court wishes to see them, Mr. 
Davidson will bring them to court for inspection. 

12. Mr. Rosenthal also informed me that if we had 
put out a new album from scratch with original art work, 
it would have cost about twice the cost of the Piedmont- 


Legacy reissue, and we would have suffered a loss of at 


least $1,500.00, based on the sales of the Piedmont-Legacy. 


13. On or about December 17, 1975, Mr. Rosenthal 


called me and told me that Mr. Irvine had called him, irate 
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that some Piedmont-Legacy albums had been sent to Canada for 
sale. Mr. Rosenthal told me that Mr. Irvine had thought 

that Adelphi owned Piedmont and had threatened to sue Adelphi 
for releasing in Canada the Piedmont-Legacy album. Mr. 
Rosenthal said that he had explained to Mr. Irvine that 
Adelphi had not released the album, that Piedmont was owned 


by Music Research, and that Adelphi merely distributed the 


Piedmont label, and that he would have to talk to s #bout 


it. Mr. Rosenthal also said that Mr. Irvine had told him 
that Vanguard had offered him all of the financial assistance 
necessary to file whatever suits he wished to file against 
Music Research or Adelphi. 

14. On December 19, 1975, I called Mr. Irvine in 
Mr. Rosenthal'se office and in his presence and told him (as 
Mr. Rosenthal had explained to me) that the albums had been 
included in a shipment of Adelphi albums to its Canadian 
distributoc, that I had instructed Mr. Rosenthal not to send 
any more of the albums to Canada, other than those he was 
committed to ship, and that I still intended to try to 
consumate with him a lease or distribution arrangement, for 
Canada only, as soon as the Vanguard case and the s'ynwood 
case had been finally settled. In that conversation, Mr. 
Irvine also told me that Mr. Solomon had on numerous occasions 
asked him to send him a copy of his contract with Wynwood. 

15. At the time of that conversation, December 
19, 1975, Solomon had not asked Irvine for his affidavit, 
and, in fact did not even know about the Piedmont-Legacy 
album, according to Solomon's affidavit of January 29, 1976, 
416, where he states that he was not told of the Piedmont~ 
Legacy album until January 14, 1976. 

16. In any event, that was the only arrangement 1 


have ever made with Mr. Irvine, and it was made originally 


654a 
2s long ago as March of 1975. It was not made as an induce- 
ment for Mr. Irvine not to give his affidavit to Vanguard, 
because it was made long before the trial of this case and 
again confirmed after the trial but before vanguard asked 
for Irvine's affidavit, or even knew that the Piedmont- 
Legacy album existed. That arrangement with Irvine has not 
been modified or enlarged or changed in any way since that 
time. 

17. At no time have I ever asked Mr. Irvine not 
to tell anyone about the Piedmont-Legacy album. There was 
no conceivable reason why I should want to conceal its 
existence, and such a request would have been ridiculous in 
~iew of the fact that Mr. Rosenthal and i were making every 
effort to publicize it and distribute it to stores, so that 
we could avoid a loss and hopefully make a few hundred 
dollers from it. 

18. Mr. Solomon claims that he did not hear of 
the Piedmont-Legacy album until January 14, 1976. and Mr. 
Vassallo states in his affidavit that he made arrangements 
with Mr. Irvine in his telephone conversation with Irvine on 
January 16, 1976, for Mr. Irvine to come to New York on the 
19th of Januar; <o give his affidavit. On January 21, 
according to the copy of the telegram attached to Vassallo's 
affidavit, Mr. Irvine sent a telegram to Mr. Solomon stating, 
“Have been advised not to enter U.S.A. until my xegal position 
is clear Please send complete details of your case with 
Hoskins and MJH." But it was not until the next day, 

January 22, 1976, that Mr. Rosenthal, Mr. Powell, and I 


teiephoned Mr. Irvine from Mr. PoweJ.J's Arlington residence. 


And since neither Mr. Rosenthal nor m self had spoken to Mr. 


Irvine on or after January 16th, until January 22nd, it would 


have _cextainly been impossible for _us to have interfered 


with Mr. Irvine's appointment with Mr. Vassallo on January 19. 
Moreover, after our telephone conversation with Mr. Irvine 
on January 22nd, Mr. Powell told me that while Mr. Rosenthal 


had been on the line with Irvine and him, Mr. Irvine had told 


him that he (Irvine) had been advised by Mr. George Goldstein, 


the attorney for John Hurt's estate not to come to New York 
and_ get involved in this case. While I was on the line with 
Mr. Powell, Mr. Powell told Mr. Irvine that none of us had 
objection to Mr. Irvine coming to New York and giving 
affidavit to Mr. Solomon, "In fact," said Mr. Powell, 
want you to come down to New York and give your affidavit." 
19. It is apparent from this that it was on Mr. 
Goldstein's advice to Mr. Irvine that he did not appear on 
the 19th in New York. 
20. In any case, the impression I received from 
Mr. Irvine was that he knew he had no legally binding contract 


with Music Research, and no obligation on the part of my 


company to lease to him any material or to make him my 


Canadian distributor, and therefore he would call and make 
overtures of how valuable he could be to Vanguard. Each 

time he did this, I told him that he should feel free to do 
whatever he wanted to. He even had told me in the conversation 
I had with him on January 13th that Solomon had tried to induce 
him to come to New York and give his affidavit by offering 

to finance any law suit Irvine wished to bring against Music 


Research. In all of my conversations with Mr. Irvine, 


beginning in March, 1975, and including conversations had in 
April, July, August, October, and December, as well as the 
ones had in January, I attempted to overcome his nervousness 
about not having a legally binding written contract with 
Music Research, by reassuring him that 1 still intended to 


make such a contract with him after the Vanguard and Wynwood 


matters had been resolved. 

21. In 45. of Mr. Vassallo's affidavit, he once 
again states that I committed perjury when I testified as I 
did on Transcript page 199. However, once again, Mr. Vassallo 
only quotes the transcript from Mr. Concagh's confused 
question, "Was it your present intention in the summer of 
1975, to put out a Mississippi John Hurt record album?" 
through my answer of, "No." Not discernable from the transcript 
is a very long hesitation which occurred immediately prior 
to my answer of “No." It is apparent, however, that a long 
hesitation did occur by the text of the transcript immediately 
following. The very next thing said was by Mr. Concagh who 
stated, "You had trouble with that question.” I then said, 
"I'm not sure exactly what you mean." Mr. Concagh then 
Clarified his question by saying, "Don't you intend to put 
out another Mississippi John Hurt album?" My answer to that 
clarification of the question was, "I would like to, yes, 
sir." Mr. Vassallo thus continues to attempt to mislead the 
Court by his partial quote from the transcript, each time 
accusing me of having committed perjury. First of all, I 
assumed that Vanguard and Mr. Concagh knew that the Piedmont-~ 
Legacy album was on the market, and that therefore if Mr. 
Concagh wanted to ask me about it he would have done so. 
Secondly, I did not think of the Piedmont-Legacy album as 
being "vital evidence” in this case. To me it was a desperate 
shot at making a few hundred dollars if it could make any 
Money at all in the market pre-empted by Vanguard. But even 
these assumptions and thoughts were not in the forefront of 


my mind at the time the question was asked. What was in the 


forefront of my mind was the fact that the Court, Mr. Concagh, 


and even my own attorneys had cautioned me on numerous 
occasions to give only short, concise, and responsive answers 


to the questions agked, and the fact that every time I had 


7a 


tried to go beyond a simple answer in my prior testimony, I 
was told to simply answer "Yes" or "No." In other words, 
what was in the forefront of my mind was trying hard to 
understand exactly what question was being askeu and being 
very careful to give as short an answer as I could think of. 
Mr. Concagh's mixture of past tense and present tense made 
me think that perhaps the question meant, "Was at your 
intention from the Summer of 1975 to the present to put out 
a John Hurt album?" During that period I did not intend to 
put out an album. Therefore, my truthful answer to the 
question as I undr. stood it, was, "No." If Mr. Concagh liad 
asked me if, in t ummer of 1975, I intended to put out 
another album, my answer would still have been, "No." 1 had 
just put one out in the spring. Moreover, after Mr. Concagh 
had clarified his question by restating it, "Don't you 
intend to put out another Mississippi John Hurt album?", I 
immediately gave him the answer he apparently had been 
looking for, nawely, "I would like to, yes, e@ir.* Por he 
immediately wound up his cross examination as follows: 

eo So what you have referred to as worthless 


tapes have some market value, don't they? 


"A Yes. ry 


"9 You intend to put out a record album having 
to do with twenty-five hours contained on this exhibit in 
evidence, don't you, sir? 

"A Yes. 

MR. CONCAGH: <= nave no further questions." 

22. In retrospect, apparently Mr. Concagh's line 
of eitack on me in his cross examination was to first have 
me say that I thought the vault tapes were worthless (which 
I never said), and then have me contradict that statement by 
admitting that they did hive value as would be proven hy my 


further admitting that {£ intended to put out anothor John 
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Hurt album. But Mr. Concagh did not realize that I knew 


that the vault tapes had a small salvage value of from 
$5,000.00 to $10,000.00, maximum, and that I intended to at 
least try to get that salvage value out of them. I would 
even put out the definitive anthology if I could be convinced 


that it would at least break even, just to put it into 


existence for posterity. In the transcript just two pages 
prior to the page (199) on which appears Mr. Concagh's con- 
fusing question, he asked me, referring to the Library of 
Congress tapes in my vault, 

"@ Are they valuable?" 
and my answer was, 

"A I would say they are, yes.” 

Then the following exchange occurs: 

"Q What do you mean when you say they are valuable? 

"A Monetary wise? 

uso) Yes. 

"A Well, I would say that they are of sufficient 
quality and of such interest that phonograph records could 
be made from them. 

"Q Do they have any interchangability, any 
marketability? 

"A Yes." 

23. Thus, Mr. Concagh got all of the answers he 


was looking for, except my saying that the vault tapes were 


"worthless," and when he could not get me to say that, he 

av cempted to mislead the Court by saying that I had said it. 
(Page 199: "Q So what you have referred to as worthless 
tapes have some market value, don't they? m& Yes.") And 
considering that I admitted that the vault tapes had some 
value, why would it be unusual fur me to have issued the 
Pisdmont-Leyacy album? And what possible motive could | 
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have in concealing it, even if it could have been concealed? 
The answers are that it was not unusual for me to have 
issued the aibum; I cannot think of any reason to have 
concealed it; and it could not have been concealed even if I 
had wanted to. I, in fact, had brought the Piedmont-Legacy 
album to Court to try to get it into evidence to indicate 
the low salvage value, but it could not be offered by me, 
because it came into existence after the pretrial order had 
been finalized, as the <ourt ruled. Moreover, it is ridiculous 
to suppose that I would have jeopardized the case, the years 
and the money devoted to it, by making any statement under 
oath which:I knew to be untrue or misleading, or to attempt 
to conceal a thing which could only have helped my case if 
it had been revealed. I did neither. 

24. The affidavits of defendant and its counsel 
make much of the fact that I did not make any effort to mention 
the Piedmont-Legacy reissue in the middle of a dialogue between 
the Court and Mr. Newman, during my direct examination at 
Transcript Page 61. where Mr. Newman had just put into evidence 
the Piedmont One and the Piedmont Two albums. The Court 
then asked Mr. Newman, “Is that all of the Piedmont recordings?" 
At this point I war thinking that the question meant two 
things: 

(a) All of the recorcings released by Piedmont 

during the two-year period aftec my contract with John Hurt 
was signed, that two-year period (1963 and 1954) having been 
clearly specified as the period we were addressing ourselves 
to immediately prior to the question and the short digression 
from the discussion of Piedmont recordings. See Tr. 57 at the 
bottom: 


"Q Talking about che period of a year or two 


following the March date of this agreement, March of 1963, 
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what other services, if any, did you and the Spottswoods 


perform under the agreement for John Hurt? 


"A You mean for several years after that? 

Ho) Just talking about the next two years. 

"A Well, we arranged for other bookings in night 
clubs, concerts. We also recorded him extensively and produced 
two LP's of his music."(Top of Tr. 58) 

At this point the testimony digressed to talk 
about publicity we did for John Hurt during that same two- 

x year period. This digression terminates on the last line of 
pee 60, where Mr. Newman picks up the previous conversation 
about recordings done in the two-year period: 

M49) You mentioned that there were two albums put 
out under the Piedmont label? 
be Yes, sir." 
Mr. Newman then offers the two albums in evidence. 
(bp) Since that two-year period was the only 
io  ¢ period during which Music Research converted previously 


unissued material from its vault tapes to record albums, I 


was also thinking that the phrase, " * * * all of the Piedmont 
% recordings?" referred to only recordings made from vault 
“ tapes whose songs had never before been issued as record 
albums. 

Mr. Newman then commented Tr. 61: 

"Q Yes, your Honor, published recordings. 
' "THE COURT: Yes." 

When Mr. Newman used the adjective, “published,” I 


construed it to mean recordings of previously unpublished 


being limited to recordings of previously unpublished songs. 


| 
vault material, therefore confirming my idea of the question | 
I knew that Mr. Newman was leading up to asking me about | 


the point of the line of questions was to elicit how much of the 


the vault tapes (Which he does at Tr. 70) and assumed that 
- 13 - 
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previously unissued, unpublished, vault material had been already 
used up by Music Research's own Piedmont albums, in order to 
to then determine the value of the vault material which had 
never been published and which was pre-empted by Vanguard in its 
albums three and four. 

25. The Piedmont-Legacy album never came into my 
mind at all. First, because it wasn't issued in 1963-1964; 
second, because the great majority of it had already been 
published by Vanguard, third, because I do not really think of 
the album as being a "Piedmont" album, since it was originally 
put out by Legacy and reissued on a Piedmont-Legacy label; and 
fourth, it had nothing to do with the line of questions being 
asked and in no way was or is "vital evidence" for either side 


of this law suit. 


THOMAS B. HOSKINS 


Sworn to before me this i, of Wibrach_ , 2976. 


Notary Public 


{ F\ 
My Commission expires on the 4 day of ashi 19 1}. 


SUR REPLY AFFIOAVIT OF EUGENE R. ROSENTHAL 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


MUSIC RESEARCH, INC. and ADELPHI 
RECORDS, INC., 


Plaintiffs, 
~against- : AFFIDAVIT 
VANGUARD RECORDING SOCIETY, INC., : 73 Civ. 394 


Defendant &. . (C1G.B. dr.) 
Third Party Plaintiff, 


-against- 


HERB GART, d/b/a HERB GART MANAGEMENT, INC.,?: 


Third Party Defendant. 


CovwtyY dF MONTECMERY. 
DSEGERICS“OBRCOLUMB EA} ste 


EUGENE R. ROSENTHAL, being duly sworn, deposes and 
says: 

1. I am the President of Adelphi Records, Inc., 
one of the plaintiffs in the above action. I have personal 
knowledge of the facts stated in this affidavit. 

2. I make this affidavit in response to certain 
allegations made by Vanguard in its attempt to overturn the 
judgement rendered against it, in its reply to plaintiffs’ 
opposition to Vanguard's motion to vacate the judgement and 
for a new trial. 

3. In 45 of Mr. Vassallo's affidavit of February 
25, 1976, he offers as proof of perjury on the part of Mr. 
Hoskins, our statements that "from July 10, 1975, through 
the present time, the Piedmont-Legacy album" was being "sent 
to radio stations, reviewers, trade publications, and distri- 
butors." Mr. Vassallo cannot seem to get through his head 


the difference between Intending to put out an album and 


having already put out an album. All of the publicity to 
which he refers was done after the album was out and long 
after any intention to put it out had occurred and terminated 
by its having been, in fact, put out. I had no reason to 
believe that ‘Mr. Solomon or Mr. Concagh, or, for that matter, 
Mr. Vassallo, did not know that the Piedmont-Legacy album 
had been put out. I assumed, in fact, that they did know it 
was out because of the very publicity of which he speaks, 

and because it was widely available in all of the record 
stores. The qu..-ion asked Mr. Hoskins was clearly asked 
not about an album '2 had already put out, but one he might 
intend t» put out in the future. This was indicated in his 
question to me on page 276 of the Transcript, "Q Have you 
made any projections on paper about the new album you are 
going to put out after this lawsuit?" 

4. In 446 and 7 of Mr. Vassallo's affidavit, he 
accuses me of suppressing evidence for the purpose of 
concealing the Piedmont-Legacy album. He feels that this 
was proven by my statement in my affidavit that I made a 
mixed master for the Piedmont-Legacy album, yet at trial 
when I was asked by the Court, "Did you ever make a master 
of John Hurt?" followed by Concagh's question, "Do you have 
it?" I answered "I may * * *" followed by references to 1965 
and 1964 when I made mixed master dubs for Music Research. 
Mr. Vassallo assumes, of course, that I had the mixed master 
tapes of the Piedmont-Legacy album when I gave my answer and 
evaded admitting that I had them. He points out that the 
question was general and not limited in any way, particularly 
without reference to the Memorial Anthology album. I took 


the question to be a general one, but my answer was not 


‘ 
evasive. Just before the Court's question quoted by Mr. 


Vassallo, we had established that when we were talkiny about 


a “master" we were talking about a "mixed master.” 4 ‘ad 
also stated that I had made a master and that I hed made a 
master of John Hurt. Mr. Vassallo's quote begins with ‘he 
Court's rephrasing the question I had just answered. Mr. 
Concagh, knowing I had just answered the question, posed 
another, "Do you have it?" Since it is normal practice in 
the recording business for a record’ company tc leave its 
mixed masters with the lacquer .iastering plani in case 
additional lacquer mastegs have to be cut, and since I had 
left the Piedmont-Legacy mixed masters as well as the Picdmont 
One and Two masters with such ylants, =he only mised masters 
I would have would be not cxres for 4atoums, but ones for 
miscellaneous songs done for a client at his request prior 
to an album mixed master being made (if the project ever goer 
to that stage). I was therefore trying tc remember whe thcr 
I had with me among the vault tapes in “ne courtroom any 
such miscellaneous mixed masters of Jonn Hurt songs TI might 
have done for Mz. Hoskins in 194 and 1965, since I would have 
no others with me. I was therefore responsive to the ques- 
tions of both the Court and Mr. Concagh, whether specific or 
general, and certainly not attempting to be evasive or to 
suppress any evidence. 

5. The fact of the presence of the Piedmont- 
Legacy album in the courtroom at the trial is irrefutable. 
Both Mr. Denson, a witness at the trial, and Mr. Cuscuna, a 
reserve rebuttal witness, who were present throughout much 
of the trial, were both aware of its presence ih the court- 
room. Mr. Cuscuna, in fact, had requested, after having 
seen them in the courtroom, copies of the Piedmont-Legacy 
album as well as the two John Hurt Piedmont albums and a 


Rev. Robert Wilkins Piedmont album, which he wanted for 


review purposes (He is a reviewer ard columnist for “Record 


World," an important and well-known trade publication.) 

6. I told Mr. Cuscuna in the courtrcom that I 
could not give him those particular copies, because I was 
intending to enter them into evidence, but that I would get 
copies to him right after the trial. After the trial the 


box containing those albums, as well as the entire Adelphi 


catalog of albums, was removed for storage purposes to 


counsel's offices. 


7. That evening Mr. Cuscuna again requested 
copies of the albums, but I told him that I did not have 
access to them at that hour, as they were locked up in 
counsel's offices. I told him I would get them for him the 
next day. 

8. The next day I retrieved the box containing 
the albums and the other materials we had not been able to 
pit into evidence, from counsel's offices and took it to 
Mr. Cuscuna's residence, where I gave him all four of the 


albums mentioned above, including the Piedmont-Legacy album, 


had a short interview with him revarding Adelphi's distribution 


agreement with Music Research, anu told him I would put him 


on our reviewer mailing list for future releases. The 
Piedmont-Legacy album which was in the courtroom on counsel's 
table is therefore now in the possession of Mr. Cuscuna. 

9. Two davis before the trial of this case, I got 
together all of the materials I thought could be useful at 
the trial, including all of the Adelphi LP albums, about 


tweity-five LP's, all of the P{2dmont LP's, the Piedmont- 


Legacy LP, newly located photographs of John Hurt, and 


previously unavailable reviews of John Hurt's Piedmont 


records, and I put them all in a phonograph record shipping 
box and took them to New York in the trunk of my car on the 
day before the commencement. of trial. Mr. Powell aml Mr. 


Hoskins accompanied me to New York in my car. We arrived at 


our New York counsel's offices in the late afternoon and 
parked the car in a garage. We went to the counsel's offices 
and immediately began reviewing and preparing for the trial 
the next day. Well after midnight, I took a break and went 
to the garage to get the box of recently collected items 
mentioned above. I found that the garage was locked for the 
night, and it would be impossible to get the box of materials 
until the next morning, the morning of trial. That morning 
at about 7:00 A.M. I retrieved the box from the car and took 
it to counsel's office across the street and showed it to 

Mr. Davidson. He asked what it was, and I told him that it 


was some new and additional evidence we might be able to 


use. He asked if it had been listed in the pretrial order, 


and when I told him that it had not, he said that he didn't 
think that we could get it admitted, but to take it to the 
small conference room where all of the other evidence was 
being organized. I did so and shortly thereafter, Mr. 
Newman came in and I showed him the box of materials. He 
asked what it was, and I tceld him it was new and additional 
evidence we might be able to use. He also said that he did 
not think that we could get it into evidence since it had 
not been listed in the pretrial order. However, he began 
looking at some of the things in the box, namely, the old 
photographs of John Hurt, and the copy of the Magazine, 
"america" with John Hurt's color photo on the cover. lle 
spent some time reading the reviews in the various magazines 
in the box, such as those in "Sing Out," "Little Sandy 
Review," and the Philadalphia Folk Festival Programs. When 
time got short, Mr. Newman said that we simply had to leave 
for court. I asked him what about the albums, and ne said 
to just bring the whole box and we would do what we could to 


yet some of the things jnto evidence. 
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10. We all left for court in great haste, and I 
brought the box to court in my car. t was taken ir. the 
court coom and placed at the side of counsel's table. Just 
before the trial convened, and after the jury selection, 1 
took from the box the photographs, the magazines, and the 
Piedmont-Legacy album, and put them all on counsel's table 
in front of Mr. Davidson with the photos and magazines on 
top of the albums, so that Mr. Davidson could assign them 


exhibit numbers. | uring the first part of the direct cxamin- 


ation of Mr. Hoskins, Mr. Davidson marked exhibit numbers on 
the photographs and the magazines and handed them, one at a 
time, to Mr. Newman. The photographs were marked first and 
given to Mr. Newman. On Paye 49 of the Transcript, the 
following transpired: 

"9 I show you what have been marked as Exhibits 
78-A through 78-E for identification and ask if you can 
identify them? 

"A Yes, these are pictures that I took of John 
where he was living. 

"THE COURT: Excuse me. What page of the pretrial 
order is this? 

"MR. NEWMAN: Your Honor, this is not in the 
pretrial order. This is material which we have just recently 
obtained. 

"THE COURT: I am going to adhere to the numbers 


in the pretrial order in the absence of a showing. I am not 


going to take anything that is not in the pretrial order. 


*~ kw we * 

"THE COURT: * * * Gentlemen, except as they 
relate to the credibility or impeachment or except for very 
good cause shown I shall not take any exhibits which are not 


listed in the pretrial order which was entered after great 


effort on the part of Magistrate Hartenstein of this court 
on May 23, 1975. 
x 4 2 OR 

“MR. NEWMAN: I can state to your Honor that these 
pictures have only recently become available to us. They 
have only recently been unearthed by the client. 

“THE COURT: I am not taking them except possibly 
for impeachment or rebuttal." (Ending on Tr. 52) 

11. Mr. Newman tried to get the "Little Sandy 
Review" and "America" (che slick magazine printed in kKussian 
by the U.S.I.A. and sent to Russia in a cultural exchange 
arrangement), on whose cover John Hurt's picture appeared, 
into evidence shortly thereafter, having been handed them by 
Mr. Davidson from the materials Thad put in front of him 
from the box. Next under the magazines was the Piedmont - 
Legacy aloum. However, since the two magazines had not been 
listed in the pretrial order, although they had been listed 


in a list of materials in plaintiffs’ pretrial statement 


which was in the pretrial order as No. 28, the judge would 


not allow them to be put into evidence, as indicated on Tr. 
$9: 

"OQ I show you this document and ask you whether 
that helps ycu to refresh your recollection as to any other 
publication? 

"THE COURT: What number? 

"MR. DAVIDSON: No. 8. 

"MR. NEWMAN: Simply to refresh his recollection. 

"THE COURT: I will not have it. It has not been 
shown that his recollection is exhausted. Take it away from 
him. What is the number of that document in the pretrial 
order? 


"MR. DAVIDSUN: 28 in the list of the materials. 


believe that list was not intended to be exhaustive. 

"THE COURT: Yu. cen offer any of them that you 
want to offer if they are listed in the pretria’ order." 

12. It was, by this time in the proceedings, 
obvious that the materials in the box which had been placed 
in front of Mr. Davidson on counsel's table, including the 
Piedmont-Legacy album, simply would not be allowed into 
evidence. At the end of the first day of trial, I picked up 
the Piedmont-Legacy album, along with the photographs and 
the magazines, and put them back into the box. I asked the 
Clerk of the Court if I could leave the box in the courtroom 
overnight. He said yes, that the doors would be locked. 

The box was left next to the rail adjacent to the courtroom 
doors. 


13. The box remained next to the the rail as 


stated above, and on the day I was to testify, the fol lowing 


day, just before I took the stand, I removed the Piedmont- 
Legacy album from the box, along with all of the Adelphi 
albums, and took them to Mr. Davidson at counsel's table, 
and asked him if we cculd get them into evidence in my 
testimony. He shook his head and said, "No, they are not 
listed in the pretrial order, so the judge will will not 
allow them in evidence." I then put them back in the box 
next to the rail and they remained there throughout the 
remainder of the trial. 

14. The above facts, of which I have personal 
knowledge are the true circumstances of how (a) the Piedmont- 
Legacy album did not get into evidence, even though we 
brought it to trial for that purpose, and (b) our counsel 
never knew about the album, even though it was right in 
front of them on counsel's table. It was simply not considered 


or looked at, or discussed, once it was apparent that we 


were not going to be allowed to put it into evidence. More 
over, I never considered the album to be "vital evidence", 
but only some evidence in our favor indicating the measure 
of damages. The album had been brought to our counsel on 


the morning of trial. In the press of getting to court 


there was not time to discuss everything in the box, and 


once in court, after the things in the box which were 

offered in evidence had been rejected, everything else in 
the box would not be looked at or further discussed by our 
counsel, since to them it would have been a waste of time. 


15. Thus the allegations contained in Mr. Vassallo's 


affidavit in 44 10, il, 12, 13, and 14, are not true. 


16. In 416 of Mr. Vassallo's affidavit, he states 
that our admission that nine of the songs on the Piedmont- 
Legacy album had been pre-empted by Vanguard is significant 
in light of ou: “claim and testimony that it would be impossible 
* * * to release albums containing Hurt songs which had been 
included in defendant's albums (Tr. 250-51, 265-68)" Yet on 
Page 265 of the Transcr.pt, I answered the question, "Do yuu 
have an opinion with respect to the value of the vault tapes 
today?" with, "Yes, I do. * * * Maybe five to ten thousand 
dollars." The only time impossibility was stated was with 
regard to putting out the $9.95 Memorial Anthology double 
album in competition with defendant's $5.95 double album. 

17. With regard to Mr. Vassallo's affidavit in 
q4W17, 18, and 19, I state that everything in Mr. Hoskins' 
affidavit attached hereto wherein it is indicated that I 
would have personal knowledge, or made a statement or 
observation, or heard a statement made, is true. In the 
telephone conversation in which I participated on January 
22, 1976, in Mr. Powell's Arlington residence, while 1 was 


on the extension phone and Mr. Powell on the other phone, 
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Mr. Irvine told me that he had called Mr. George Goldstein, 
attorney for the John Hurt estate, in Philadelphia, and 
asked him whether or not he should go to New York and give 
Mr. Solomon his affidavit. He said that Mr. Goldstein had 
advised him not to go to New York and get involved in this 
case. Not only did neither Mr. Powell, nor Mr. Hoskins nor 
I in any way attempt to induce Mr. Irvine not to come to New 
York, but, on the contrary, I heard Mr. Powell emphatically 
and explicitly tell Mr. Irvine that none of us had any 
objection to his cominy to New York to give his affidavit Vt 

can therefore only presume that his failure 

to honor Mr. Solomon's request was due to Mr. Goldstein's 
advice. 

18. With regard to Mr. Horowitz's affidavit, Il 
sent a listing of the Piedmont-Legacy to Schwann Record and 
Tape Guide, although, as Mr. Horowitz admits, that guide is 


primarily a "consumer" catalog. Professionals, such as 


recording companies, would more likely consult the trade 
guides for new listings, because they receive them requlariy, 
whereas they probably would not receive Schwann at all. Ge 
trade guides are Bill'oard and Walrus, and the Sales Manage) 
of Vanguard, Mr. LaPatin, in his affidavit, admits that he 
receives Walrus and regularly reviews it. He even statcs 
that in the ordinary course cf his business, he would have 
routinely reviewed the issue in which appeared the listing 
of the Piedmont-Legacy album of John Hurt, immediately below 
a listing of one of Vanguard's reissues. I find it incredible 
that if he routinely reviewed that issue of Walrus to check 


Vancuard's own records, he would not have seen the Piedmont- 


Legac.’ John Hurt reissue and taken a great interest in it, 


kiowing that his employer claimed exclusive rights to record 


Hurt, even if he did not know about this lawsuit. in any 


case it certainly cannot be claimed that Vanguard did not 
have the outstanding opportunity, with the exercise of even 


casual observetion, let alone due diligence, to know that 


the Piedmont-Legacy album had been issued. 


Sworn to wefore me on this 


° 


My Commission expires on the ae 


on 


SUR REPLY AFFIDAVIT OF WILLIAM J. POWELL 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ne ee ee we ee ae ae ae oe et ee ee oe oa eae ore cam ome 


MUSIC RESEARCH, INC. and ADELPHI 
RECORDS, INC., 


Plaintiffs, 
~against- : AFFIDAVIT 
VANGUARD RECORDING SOCIETY, INC., ¢ 73iCivie 394 


Defendant & : (CabiBe on.) 
Third Party Plaintiff, 


-against- 


HERB GART, d/b/a HERB GART MANAGEMENT, INC.,: 


Third Party Defendant. 


COovAtyY OF ees f 
BISPRIGEOR -GOLUMBIA ]-—Btrwt 
WILLIAM J. POWELL, being duly sworn, deposes and says: 

1. I am co-counsel for plaintiffs in this case. 

2. I rode with Mr. Rosenthal and Mr. Hoskins in Mr. 
Rosenthal's car from Arlington, Virginia, to New York City 
on October 21, 1975, for the purpose of trying this case. On 
the morning of October 22, 1975, at about 7:00 A.M. I was in 
the small conference room at the law offices of Baker & 
McKenzie at 375 Park Avenue, when Mr. Rosenthal brought in a 
box containing record albums, magazines, and photographs. 


Shortly thereafter, Mr. Newman came in, and asked Mr. Rosenthal 


what the box contained. Mr. Rosenthal replied that it 
contained new and additional evidence which we might be able 
to use. Mr. Newman stated that we probably could not get it 
into evidence, since it had not been listed 

in the pretrial order. Mr. Hoskins was in the room this 
entire time and heard all of these staterents. Mr. Newnan 


beyan yoing through the dteme tn the box with Mr. losking 
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and Mr. Rosenthal, beginning with the photographs and contin- 
uing with reading the articles in the magazines. After 
reading some of the articles and discussing them with Mr. 
Hoskins, Mr. Newman stated that we simply had to get to 
court. He told Mr. Rosenthal and Mr. Hoskins to just bring 
the box of items to court and he would do what he could to 
get the materials into evidence. None of us had the opportunity 
to look at the record albums in the box before we left for 
court, or discuss them. After parking the car in a lot near 
the courthouse, and in helping to carry the many briefcases 
and boxes into the courthouse, I carried the aforesaid box 
of materials to the elevator lobby on the floor where the 
courtroom was, and again into the courtroom where I placed 
it next to plaintiffs' counsel table. After the jury selection, 
I observed Mr. Rosenthal take from the box some items and 
place them in front of Mr. Davidson at counsel's table. I 
observed a rust-colored record album jacket having no other 
color than the one. I recall seeing this album‘on the counsel 
table throughout the first day of trial. I knew it came 
from the box I had brought in, that the box contained some 
last-minute items the plaintiffs had brought up, hoping to 
get them into evidence, that it was unlikely that they could 
be gotten into evidence, that none of the counsel had had an 
opportunity to examine the record album, and that once the 
photographs and mayazines had not been allowed in evidence, 
counsel dismissed the rest of the contents of the box from 
their attention or consideration (this includes myself 
did not know what the rust-colored album was, but when tne 
Piedmont-Legacy album was shown to me by Mr. Rosenthal, or a 
copy thereof, at the time defendant's motion to vacate 


arose, I immediately recognized it to be the same as the 


album I had observed on the counsel table on the first day 


{ 


ef trial. After the first day of trial, I did not see the 
album again until Mr. Rosenthal showed me a copy of it at 
the time of defendant's motion to vacate arose. 

3. 1 have read Mr. Hoskins' affidavit and Mr. 
Rosenthal'’s affidavit, attached hereto, and I state that all 
of the statements of fact contained therein of which it was 
indicated that I had knowledge, are true, and all of the 
statements said therein to have been made by me, or to have 
been heard by me, were in fact made or heard by me. 

4. In the telephone conversation which took place 
at my residence in Arlington, Virginia, on January 22, 1976, 
between Mr. Irvine, myself, Mr. Hoskins, and Mr. Rosenthal, 
Mr. Irvine did state that he had been advised by Mr. Goldstein 
not to come down to New York and get involved in this case. 

I told Mr. Irvine that none of us had any objection to his 
coming down to give his affidavit in the case, and would 

even want him to do so if necessary to the case. Mr. Irvine 
also stated that Mr. Solomon of Vanguard had offered to 
finance any lawsuit he wished to bring against Music Research, 
Inc., or Mr. Hoskins. In a telephone conversation after 


January 22nd with Mr. Irvine when he had called me at my 


Arlington residence, he stated that he had asked for the 


catalogs of Music Research and Adelphi some time prior and 

he had not received them. He stated that I should advise my 

clients to keep their word and send the catalogs immediately, 

or he would further consult Mr. Solomon about suing my 

clients. I told him that what he was saying sounded like 

extortion. He laughed and said, "Let's just call it leverage.” 
5. From all of the affidavits concerned with this 

motion, it is apparent to me that Mr. Solomon, while accusing 

my clients of making some underhanded deal in obstruction of 

justice, with Mr. Irvine, has been the only one to have 


actually offered inducements to Mr. Irvine. Mr. Irvine, on 
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the other hand, has used the inducement offerei him by Mr. 
Solomon to exercise "leverage" on the plaintiffs to do 
business with him. But the plaintiffs have evidenced no 
intention to do business with Mr. Irvine other than that 
originally evidenced long before the Piedmont-Legacy album 
was put out. Moreover, I am personally completely satisfied 
that the real reason Mr. Irvine did not come to his appointment 
with Messrs. Vassallo and Solomon on January 19th, was 
advice sought By Mr. Irvine from George Goldstein, Esq., who 
advised him not to come to the United States and get involved 
in this law suit. 

6. It is also clear that Mr. Vassallo's defense 
is based upon quoting testimony out of its cuntext, calling 
everyone liars, accusing everyone of misconduct, suppression 
of evidence, misleading the Court, and concocting incredible 
schemes to defraud the court, all on the weakest possible 
pretexts, assumptions, and outright speculations. And while 
bluffing with this machismo, attempting to build ep the 
image of the cutrate Piedmont-Legacy album as a hidden piece 
of “vital evidence," never once explaining or even theorizing 
how it might be “vital", undoubtedly because he would be 
hard pressed to show that the album profited even as much as 
the salvage value testified to.” 

7. %It is therefore respectfully submitted that 


defendant's motion should be denied in all respects. 


(. 


¢€ 


My Cornission expires on the [ul day of _ | wl 19 va & 


{ 
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Stgragscomrcenescnce 
MEMORANDUM ENDORSEMENT OF BRIEANT, D.J. DATED MARCH 3, 1976 
' DENYING MOTION FOR NEW TRIAL’ 


Endorsement 


' 


MUSIC RESEARCH, INC., and ADELPHI RECORDS, INC., Plaintiffs v, 
. VANGUARD RECORDING SOCIETY, INC., Defendant and Third-Party Plaintiff 


v. HERB GART d/b/a HERB GART MANAGEMENT INC,, Third-Party Defendant. 


73 Civ. 394-CLB 


The Court has studied the trial record in this action 
with care. Viewing movants' contentions as favorably as the back- 
ground of this litigation and the record of the trial permits, 
there is no showing that plaintiff obtained its verdict by fraud, 
misrepresentation or other misconduct. Nor has movant persuaded 

- the Court that the claimed newly discovered evidence could not have 
been, with due diligence, discovered prior to trial, nor that it 
would have altered the outcome of the trial. 


Viewed in context, as they must be, movants' contentions 
‘ reflect merely its understandable dissatisfaction with the outcome 
of the trial and serve to place it among those disgruntled litigants 
whose names are legion. 
The motion is denied. 
So Ordered. 


Dated: New York, New York 
March 3, 1976 


CHARLES L. BRIEANT 
Oo De Ors 


x 


A 202 Affidavit of Personal Service of Papers LUTZ APPELLA: E PRINTERS, INC. 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Index No. 


MUSIC RESEARCH INC,, AND ADELPHI RECORDS\INC, , 
Plaintiffs- Appellees- Appellants, 


- against - Affidavit of Personal Service 


VANGUARD RECORDING SOCIETY INC,, 
Defendant and Third Party Plaintiff- Appellant- Appellge 
-against- 
HERB GART , 


i. Third Party Defendant, 


STATE OF NEW YORK, COUNTY OF NEW YORK 


I, Reuben A. Shearer being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
211 West 144th Street, New York. New York 10030 


That on the 11th ay of June 1%6 4! 598 Madison Avenue, New York, New York 


deponent served the annexed Appendix Buiet upon 


Kurtz & Vassallo 


the Attorneys in this action by delivering a true copy thereof to said individual 
personally. acces knew the person so served to be sug person mentioned and described in said 
papers as the herein, 


Sworn to before me, this 11th 


day of 19 
ay of June 76 


Reuben Shearer 


ROBE RT T. Batia 
NOTARY U3) C, of ew York 
No. 31 011895 G 
alii ed nn New \ork County 
Commission Expires March 30, 1977 


